But, as Reforming Legal
Aid explains, funding is
not the whole story. The
structure of the system brings
its own costs and problems. Under the
2012 LASPO Act the methods of central command
and control were entrenched. The Act increased
Whitehall’s powers with a new Legal Aid
Agency, staffed by civil servants, to distribute
tighter funds, subject to numerous rules and
guidelines. Whole swathes of cases were excluded,
while those covered are subject to sometimes unfair
procedures and bureaucratic decision making.
Root and branch change is needed. In this study
with contributions from leading lawyers, along with
recommendations to remedy current anomalies and
unfairness, involve the courts, and bring better value
for money, there are proposals for radical long-term
reform. Not only should private funding streams
be increased to improve access. But also decisions
about funding under law and its distribution should
be devolved to lawyers with specialist knowledge
and experience of working in the field.
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I
Legal Aid - Past and Present
Sheila Lawlor
The question addressed in Reforming Legal Aid is whether the system of legal aid
today is the most effective and efficient basis for meeting the aims of the 1949
Act:
‘[to help people] of slender means … to prosecute a just and reasonable
claim or defend a legal right; and allow counsel and solicitors to be
remunerated for their services …’
Is the system as now structured best for allocating legal aid in keeping with the
founding principles of the law? If not, what changes are needed?
For the best part of a decade the legal aid system has prompted controversy. Not
only did its budget suffer under the Coalition policy of retrenchment from 2010 –
to reverse the high levels of public debt and deficit inherited from the outgoing
regime. But the structure of the legal aid system and the framework for assessing
who and which cases are eligible for aid also changed under the 2012 LASPO Act
(Legal Aid, Sentencing and Punishment of Offenders Act). This measure
entrenched the new status quo, taking to a higher level the managerial and
eligibility reforms to which legal aid had been subject since the 1980s, as
governments of left and right aimed to curb its rising costs.
The Historic Picture: Funding and Structure
Funding – A tale of rising costs
Superficially, there seemed good reason to do so. Legal aid costs had spiralled
over the 20th century beyond the modest budget of 1949. Even allowing for the
imprecise nature of data and record keeping there was a significant real terms
increase.
From the 1960s to the 2000s, the figures suggest a picture of dramatic rise, though
it should be stressed these are not like-for-like figures measured on the same basis
as those used in today’s accounting procedures.1
These were not necessarily collected on a like-for-like basis over the 20th century, and are not
comparable with the RDEL figures for the post 2004/5 period or based like these on modern
accounting processes. Even with the difficulty of presenting a like-for-like picture, or the high
1
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Here is a very general illustration of the historic picture.2
Legal Aid Spending: A General Historic Picture - Legal Aid Spending
(£ million at 2018-19 prices.)
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Bearing in mind such caveats and the difficulties of measuring on a like-for-like
basis, the general picture appears to be of a rise in legal aid spending from
the1960s to the turn of the century, in which costs roughly trebled every decade
to 1990 (and almost quadrupled in the 1960s) before beginning to taper in the
2000-2010 period and decline after the 2012 LASPO Act.3
This overall picture of a rise in spending over these five decades went hand in
hand with the extension of legal aid – for example to hearings in different courts,
to more types of cases and by introducing greater financial leniency. Such changes
included legal aid for a new advice scheme run through private solicitors not
salaried offices [sic] (1959/60); to cover the magistrates courts and the House of
Lords (1960/61); to introduce provisional claim certificates (1960), the relaxation
of rules on setting financial limits and uprating of the means test (1960); for
inflation of the 1970s, and lower but consistent inflation in the Thatcher years, these were significant
rises.
2 I am most grateful to the Legal Aid Statistics Department for their help in supplying the cash
figures and the clear explanation of the difficulties in assessing these.
3 I owe a particular debt to David B Smith for his advice and the time he gave in establishing a
consistent basis for the figures and providing the numbers in this format. His help throughout the
preparation of the spending analysis allowed the data to be presented in a format which is
sufficiently consistent to be used as an illustrative guide.

2

Sheila Lawlor

Legal Aid – Past and Present

hearing divorce cases in the county courts not just the high courts (1966/67); to
crown court payments made by the home office until 1980 (1971/72), with further
extensions in the 1980s to give more rights to legal aid in respect of welfare
benefits, housing, education, mental health and public law, children cases, and the
scheme for duty solicitors at police stations (PACE).4
Structural Change – The checklist culture
As costs rose, governments from the late 1970s and 1980s introduced a number
of structural and managerial reforms designed to rein in spending and tighten
central control. In retrospect these appear to have been the harbinger of the general
trend we see today, towards a system run centrally, under the management and
bureaucratic criteria that increasingly became the preferred tools for Whitehall’s
centralising system: one in which the means deployed tended to overshadow the
aims.
Legal aid was not alone in being reorganised. Across spending departments, box
ticking methods became the norm, for school governance and the curriculum, for
determining centrally set targets for hospitals and doctors, for setting policing
priorities. These favoured political and administrative judgements over
professional ones, for example in prioritising certain types of illnesses, or police
activities, obstructing decisions about more urgent or serious cases. They meant
that in publicly funded services, the normal mechanisms of professional
accountability of provider to user – teacher to pupil, doctor to patient, lawyer to
client, police to local community – were superseded. Decisions about distribution
and allocation of resources and expenditure were increasingly subject to
bureaucratic procedures and a checklist culture of rules and guidelines. The trend
was to a centralised system run by officials potentially in conflict with, if not
replacing, the individual judgements of people academically and professionally
qualified in the subject. So, even before the story of the LASPO Act began in
2012, Legal Aid, like other public services, had already had its share of ‘reform’.
The 2012 Act reflected and developed a trend that had already begun in the later
20th century prompted by a large rise in spending in real terms (albeit with
occasional peaks and falls). The series of measures to curb costs from the 1980s
I am most grateful to the Legal Aid Statistics Department and Mark Edwards for the help and
advice in respect of these illustrative figures and the helpful explanatory notes provided of the
changes in scope.

4
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involved changes to how the system was run and how public funds were
distributed. Instead of being organised through the intermediary of the Law
Society, Legal Aid was to become more centralised with greater reliance on
bureaucratic and management systems. The upshot is that today legal aid contends
with a legacy of structural, managerial and bureaucratic change and the political
preferences of different administrations to which it has been victim. The system
of layered bureaucracy to allocate public funds may not, however, be the most
effective basis for performing the relatively clear, straightforward task for which
legal aid was instituted. And it may exacerbate the consequences of any shortfall
in public funding.
Why did it develop?
Winds of change The arrangements today reflect various different trends in how
Britain was, or it was thought should be governed in the 20th century and the
permeation over time of different theories of bureaucratization, centralization,
managerialism advocated to promote different aims. Some were absorbed
gradually, others imposed rapidly, many were popular among the intelligentsia
who sought political change in the decades before, during and after the second
world war.
One such theory about organizing the bureaucratic state, was developed most
notably by the German sociologist and political theorist, Max Weber (1864-1920)
in the decades before and after World War 1. To put it simply, a bureaucratic
system run centrally according to a certain rulebook was supposed to remove the
need for the application of individual judgement and ensure all citizens were
treated equally by the state. The associated thinking influenced the approach to
systems of government, with some in the UK’s left-leaning intelligentsia also
advocating during the middle decades of the 20th century an economy both
centralized and socialised. Combined with other trends after World War 2,
including that to a more collectivist system of government in 1945, government
policy, fashioned by its Whitehall executors, extended into many areas of daily
life. Universalist health and education systems were run by officials, and officials
determined how doctors and teachers, those with specialist professional
knowledge should do their work.5 When by the 1980s, the system was recognized
In schools, for example, the bureaucratic remit determined the ‘how’ and ‘what’ of teaching,
specialist subject knowledge overshadowed by the prescribed theoretical and bureaucratic remit of
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to be failing, as happened with education, reform in successive decades aimed to
remove the layers of bureaucracy and to free the system from centralized control
and oversight in favour of the exercise of academic and professional knowledge
and judgement.
By contrast, the legal aid system has been moving to one based on rules and
guidelines and today, under the 2012 Act, decisions are made by the Director of
Legal Aid Casework with a complex, bureaucratic system run centrally by
officials.
Government, Parliament, the Profession
For many critics the central problem for legal aid system since the 2012 Act
remains one of funding. They have highlighted the consequences to the whole
system, from the reduction of fees paid to those in the legal profession who take
on cases to the problems posed to the effective running of the courts by the
mushrooming of litigants in person. The sense is that financial stringency has had
consequences far more serious for the justice system as a whole than cutting
eligibility. These concerns have prompted a series of reports and enquiries by
Parliament and from the profession. The government notes the concern and has
instigated a series of reviews.
Parliament. MPs have held a number of enquiries and prepared a series of reports
proposing change.
Recent proposals, for example by the Home Affairs Select Committee (July
2021), suggest that an ‘urgent need [exists] to overhaul the current system’ of
criminal legal aid, that ‘providers are paid for all the work they do … especially
at the early stage of the process’; that fundamental changes are needed for civil
legal aid, including to ensure that there is a consistent pipeline of legal aid
lawyers. It recommends a rethink of civil legal aid, including for more direct
involvement of those giving advice or providing representation; that the civil legal
aid system ‘needs an updated version of the [1973] Green Form scheme’; that
with the MoJ the Government should ‘re-evaluate the Legal Aid Agency’s
priorities’, that it should consider creating a system ‘that places more trust in the
decision making of providers’. An all-party parliamentary group (Westminster
two bureaucracies of state, the local education authority and the Department of Education, with a
number of intermediary official bodies for inspection, curriculum and assessment, teacher training.
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Commission on Legal Aid) added its voice to the case for change, proposing an
inflation linked increase in legal aid fees, the reversal of cuts to criminal legal aid
fees (8.75 per cent is the figure suggested by the MPs), and the setting up of an
independent Legal Aid fee review panel. It also proposed extending scope,
overhauling the means test and the exceptional case funding arrangements,
restoring legal aid – for example, for early advice (to the pre-LASPO) position,
for public law cases, for private family law cases for both aides.6
The Profession. In the profession those expressing concern about the whole
system include the most senior members of the judiciary. The former Supreme
Court Judge, Lord Wilson, suggested in 2018 that the system was being
dismantled ‘indirectly’ even where aid is provided, because the rates of
remuneration for lawyers were set ‘at levels so uncommercial’ that ‘reluctantly,
most of them feel unable to do that work’, so putting access to justice under threat
in the UK. Lord Sandhurst QC’s 2020 Access to Justice, recalling the post 2008
financial crisis policy, noted that legal aid cuts went beyond their fair share, and
that the consequences have been serious for the justice system and society – these
range from limiting access to justice to the difficulties posed to the courts system
by litigants being unprepared and with no representation.7
Similar concern has been raised by the professional bodies. Both the Law Society
and the Bar Council have asked whether under current policy the system can
survive. The Law Society has called on the government to ‘review the
sustainability of the … system’ and to ensure that ‘every area in England and
Wales has an acceptable number of legal aid providers’, contending that people
cannot access legal aid advice for housing or community care as a result of
reduced legal aid funding in many parts of England and Wales. From the Bar
House of Commons Justice Committee, The Future of Legal Aid, Third Report of Session 202122, HC 70, 27 July 2021, pp 66-72 and summary.
https://committees.parliament.uk/publications/6979/documents/72829/default/;
For the MPs’ October report, see Inquiry into the Recovery and Sustainability of Legal Aid, October
2021, The Westminster Commission on Legal Aid, https://lapg.co.uk/wp-content/uploads/TheWestminster-Commission-on-Legal-Aid_WEB.pdf).
7 Lord Wilson, Our Human Rights: A Joint Effort? The Howard J. Trienens Lecture, Northwestern
University, Chicago, 25 September 2018,
https://www.supremecourt.uk/docs/speech-180925.pdf
Lord Sandhurst QC, Access to Justice in the 2020s (SCL, 2020), makes a number of
recommendations for procedural reform in the Civil and Family Courts to help funds go further, for
legal aid to be extended for some other cases such as family, housing and welfare cases and for
bringing new streams of funding.
6
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Council, Derek Sweeting QC, considers ‘work in the legally aided sector is not
sustainable without additional investment from Government’. The Law Society,
has however gone further with proposals to simplify the system, review the entry
procedures into the market and the fee structures, and for data collection on certain
aspects.8
The Government. The government has acknowledged and continued to review
the perceived difficulties, with, for example, two formal post-implementation
reviews in 2019 of the LASPO Act and a legal support action plan. Two further
reviews were to consider the operation of the system for criminal legal aid and
means testing. The Criminal Legal Aid Review, under Sir Christopher Bellamy
QC on the operation of the system and the market in providers proposed (Nov.
2021) that funding for criminal legal aid be increased for solicitors and barristers
as soon as possible to an annual level of ‘at least 15 per cent’, a minimum of
£135m being the first step. The government is due to respond by March 2022.
The Legal Aid Means Test Review, was announced in 2019 (but delayed during
the pandemic) to consider means tests and the operation of the regime e.g. in
respect of income and capital thresholds, benefits passporting, non-means tested
areas of legal aid, capital disregard and the contributions system.9 These two

The Law Society, Legal Aid Deserts, Sept. 2021 https://www.lawsociety.org.uk/campaigns/legalaid-deserts/ ; Civil legal aid: a review of its sustainability and the challenges to its viability, Sept.
2021 https://www.lawsociety.org.uk/topics/research/civil-sustainability-review;
Bar Council, Press Release, Oct.2021; https://www.barcouncil.org.uk/resource/bar-councilsupports-new-legal-aid-reform-recommendations.html. Mr. Sweeting was commenting on the
cross-party parliamentary review proposing an inflation linked increase in legal aid fees, the reversal
of cuts to criminal legal aid fees (the figure given 8.75%) - and the setting up of an independent
Legal Aid fee review panel. See note 6 above.
9
CP 38, Feb. 2019, Post-Implementation Review of Part 2 of the Legal Aid, Sentencing and
Punishment of Offenders Act 2012 (LASPO), Civil Litigation Funding and Costs,
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/
777039/post-implementation-review-of-part-2-of-laspo.pdf and
CP 37, Feb.2019, Post-Implementation Review of Part 1 of the Legal Aid, Sentencing and
Punishment of Offenders Act 2012,
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/
777038/post-implementation-review-of-part-1-of-laspo.pdf ;
The Criminal Legal Aid Review, 29 Nov 2021,
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/
1041117/clar-independent-review-report-2021.pdf
Terms of Reference for the Independent Review of Criminal Legal Aid, announced 2018.
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/
946615/terms-of-reference.pdf
8
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reviews address the operation of the system with a special focus on funding and
its consequences for legal aid. Funding, though, may be affected by structure. For
example, the Law Society’s September civil legal aid analysis noted that the
complexity of contracts and processes adds to cost and inefficiencies and to the
problems of administration and governance; and that, apart from fees paid to
providers, there are specific questions such as housing, family law, immigration
and education, and the role of not-for profit organisations (note 8 above).
Legal Aid – Structure and Future
It is, however, with the wider questions of structure, that of the legal aid system
ushered in by LASPO, that this analysis is concerned. How suitable and effective
are the current structure and remit? Are the arrangements now in place best to
meet the aims of legal aid?
Reforming Legal Aid looks at the system as it stands today. This section (I) is
followed by a report on the current legal and operational framework of the system
and how it operates by Gavin Rice (II); the Commentary of four barristers,
Jonathan Fisher QC, Max Hardy, Edite Ligere and James Taghdissian (III) and a
final section by myself (IV), Questions, Failings and Future which looks at the
problem as a whole before drawing together the conclusions and
recommendations.
The Report, by Gavin Rice, considers the system ushered in by the 2012 LASPO
Act, which established the Legal Aid Agency and the framework under which
legal aid has operated for the best part of a decade, and it sets it in the context of
earlier reform. Though not primarily concerned with funding, the report takes
account of the general picture of legal aid costs from 2004 - 2019/20. The main
focus is the system’s overall remit, structure and practices: the decision-making
process for granting support. In particular the Report considers a number of
questions about the current criteria and arrangements for granting aid, the level of
transparency in decisions reached, the limits placed on eligibility, the
qualifications of those making decisions and the mechanisms for overall
accountability.

The Legal Aid Means Test Review, Feb. 2019, MOJ. 3 June 2021
https://legalaid.blog.gov.uk/2021/06/03/legal-aid-means-test-review/
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The Commentaries (III) from the legal profession, reflect specialist knowledge
and experience of the operation of the justice system, the implications of the legal
aid arrangements and the options for ameliorating matters in the future. Jonathan
Fisher QC considers matters from the perspective of civil legal aid and touches
also on the longer term and potential solutions. Max Hardy focuses on the whole
system and potential ‘value for money’ reforms, Edite Ligere on access and delays
to the justice system, and James Taghdissian on the anomalies and unfairness built
in to the system under current arrangements and potential solutions.
The final section Questions and Failings and Future (IV) by me, considers the
Questions (i) raised by later 20th century changes, managerial and bureaucratic,
and the implications for the legal aid system of the 2012 Act; the Conclusions (ii)
draw together, under a series of headings, the main conclusions of the analysis
and these prompt a number of Recommendations (iii) for effective, change in the
short and longer term with the Epilogue to close .

***
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1
Introduction
The Rushcliffe Report and Its Background
England has had some form of provision for poor people to be able to pursue their
legal rights through the courts since at least 1495, when an Act (Statue 11 Henry
VII c.12) was passed to allow subjects to sue in forma pauperis. This allowed
‘poor persons’ – the official terminology until 1950 – not to be charged fees for
the issuing of court proceedings; the Lord Chancellor assigned counsel to
represent litigants in forma pauperis without payment. This law was refined over
time in order better to distribute the risks associated with litigation, such as costs,
and a statute of 1531 even imposed punishments, including corporal punishment,
upon losers of court cases – presumably as a deterrent for pursuing vexatious
cases upon the King’s charity.10
The Tudor era legislation was gradually altered and repealed from 1883 onwards,
but access to the courts for the poor still relied upon charitable donations rather
than any form of public guarantee. Legal aid in its modern form was conceived
with the convening of the Rushcliffe Committee in 1944 (date), chaired by Lord
Rushcliffe,11 a former Conservative MP and barrister, Henry Betterton, in
Churchill’s wartime National government.
The Committee was partly driven by the spirit of social and economic reform that
culminated in the creation of the welfare state under the 1945 Attlee government,
but also particularly by the significant spike in demand for divorce proceedings
as a result of the Second World War, rising from around 350,000 to over 450,000
per annum in the first years of the war, after the Matrimonial Causes Act 1937.12
During the war on account of a shortage of pro bono lawyers, the Law Society
had set up a salaried divorce service but did not wish to continue the arrangement
after the war ended. It was thought that a system was needed in which lawyers

Matthews and Oulton, Legal aid and Advice (London, 1971), p. 10.
Baron Rushcliffe, 1935:-; Called to the Bar, Inner Temple, 1896;
MP for Rushcliffe (Cons, 1918-34); Minister for Labour (1931-34).
12 House of Commons Library, Olympic Britain, Social and economic change since the 1908 and
1948 London Games, pp. 34-5.
10

11 Sir Henry Bucknall Betterton, 1st
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could be remunerated properly for providing legally aided services to an expanded
proportion of the population, not only the very poorest.13
The Rushcliffe Report recommended that a scheme of legal aid, administered by
lawyers (originally the Law Society) and funded by the state would be available
in all courts; that aid should be available to a wider income group than those
previously classed as ‘poor’; that a basis for determining an applicant’s net
income be established, with assisted persons contributing ‘what (if anything) they
could afford’; and that lawyers ‘should receive adequate remuneration for their
services’.14
The 1949 Act which followed extended eligibility to those of ‘small or moderate
means’, with free aid provided up to a limit, after which there would be a sliding
scale of contributions. For civil cases, applicants also needed to pass a merits test,
meaning that they had reasonable grounds for taking or defending a legal action.

Sir Henry Brooke, The History of Legal Aid in England 1945-2010, Appendix 6 of The Bach
Commission on Access to Justice, p. 5, London; The Fabian Society, 2017,
https://www.fabians.org.uk/wp-content/uploads/2017/09/Bach-Commission-Appendix-6-F-1.pdf.
I have drawn on the comprehensive and detailed history of legal aid in England from its inception
through to the Coalition era settlement, to which I am indebted, particularly for the historical
elements of this report. An Oxford graduate (Balliol, 1957-61), Brooke was called to the Bar in
1963 (Inner Temple) and took silk in 1981. He served as Chairman of the Law Commission (199395), was Lord Justice of Appeal (1996) and Vice-President of the Court of Appeal’s Civil Division
(2003-6).
14
Rushcliffe Report, 1949, https://www.lawgazette.co.uk/download?ac=13526
13
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2
Legal Aid and the Law, 1949-2012: Rising Costs, Tighter
Controls*

The Legal Aid and Advice Act 1949 and its aftermath.*
The 1949 Act established the system of legal aid on a basis that has broadly
provided the framework for legal aid until the present day, though with more
radical change in recent decades, notably with the Access to Justice Act 1999 and
the Legal Aid, Sentencing & Punishment of Offenders (LASPO) Act 2012, the
current governing statute.
The responsible minister, the Lord Chancellor, was to be assisted by an advisory
committee, with means tests carried out by the National Assistance Board. The
system was to be administered by the Law Society, not the government.15 It would
be based on the principle that if an individual qualified under a means test and a
merits test, they would be eligible for legal aid.16
At the outset, in 1950, 80 per cent of the population were in theory entitled to
means tested legal aid given their income, with divorce proceedings before the
High Court the first to be established.17 By 1970 legal aid expenditure was still
relatively low; most areas of social welfare law, which included consumer law,
debt employment, immigration and landlord and tenant were largely ignored, with
one survey from Birmingham in 1969 showing that 86 per cent of all legal aid
cases were still family cases. The next major reform came in 1973 when the scope
of legal aid was expanded by the Conservative Chancellor Lord Hailsham. This
introduced the ‘Green Form’ scheme, which enabled solicitors to provide modest,
limited legal advice to all through an administratively un-burdensome process.

*This chapter highlighting the trend in policy over the later 20th century draws on the analysis of
Sir Henry Brooke, The History of Legal Aid in England (details of publication can be found in
note 5 above).
See also Lord Sandhurst QC, Access to Justice in the 2020s, SCL, 2020
https://www.conservativelawyers.com/_files/ugd/e1a359_836e6f10873a4ab181e895a2f9a697c2.p
df;.https://www.conservativelawyers.com/_files/ugd/e1a359_836e6f10873a4ab181e895a2f9a697c
2.pdf
15 Brooke, p. 5.
16 Ibid., p. 6.
17
S. Hynes & J. Robins, The Justice Gap (London, 2009), p. 21.
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Advice and assistance on any area of English law could be given based on a
simplified income and expenditure test which was carried out by a solicitor.18
In 1973 the proportion of the population eligible for legal aid had fallen to 40 per
cent, but by 1979 it had increased again to 79 per cent, and remained roughly at
that level for the early 1980s, by 1986, total payments under all forms of legal aid
were £419 million,19 The net cost to the Exchequer (after client contributions, etc.)
was £342 million, equivalent to over £851 million in 2020 (see charts below,
pp.33-39.) In 1979 the average annual salary for a man was approximately
£5,200,20 the average house price, £17,793.21
The 1986 review on the efficiency of legal aid,22 laid the groundwork, as Brooke
explains, for transferring responsibility for legal aid from the Law Society to a
new Legal Aid Board. Its proposals were adopted in the Legal Aid Act 1988. This
marked a shift in the nature of the administration of legal aid away from legal
profession and towards an independent commissioning body.23 The Legal Aid
Board established a system of franchises in which a firm’s performance would be
measured according to indicators of quality set out by the Board.24
Under Lord Mackay, Lord Chancellor between 1987 and 1997, 25 although
criminal legal aid was largely protected, cuts to civil legal aid and advice
eligibility were made and the system moved towards standardising fees. Those
who qualified for partial support with a contribution were removed from the scope
of eligibility, and the scheme was reduced to apply only to those who would
qualify for benefits, known then as income support. The upshot was that the
percentage of households eligible for civil legal aid was reduced from 77 per cent

Brooke, p. 6.
Brooke, p. 8, p. 10
20 HC Deb 10 February 1983 vol 36 cc422-3W,
https://api.parliament.uk/historic-hansard/written-answers/1983/feb/10/average-weekly-wage
21 Nationwide, UK House Prices since 1952, https://www.nationwide.co.uk/about/house-priceindex/download-data
22 Lord Chancellor’s Department, Legal Aid Efficiency Scrutiny, June 1986.
23 Brooke, p. 10. Brook explains ‘In 1986 the … Efficiency Scrutiny of Legal Aid laid the ground
for the transfer of legal aid administration from the Law Society to a new Legal Aid Board … a
defining moment … the beginning of a new era.’
24 Ibid., p. 12.
25 James Peter Hyers Mackay (1927-:), Lord Chancellor, 1987-97; Lord of Appeal in Ordinary,
1984-7; Senator, College of Justice, 1984-5, Lord Advocate of Scotland, 1979-84.
18
19
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in 1979-80 to just 47 per cent in 1994-5 on grounds of income.26 Criminal legal
aid was largely protected.
Access to Justice Act 1999
The legal aid system continued to prompt concern about spiralling cost. A
principal feature of the old, pre-1999 regime going back to the 1949 Act was that
legal aid provision was demand-led, which is to say that any solicitor could
perform legal aid work provided the client passed the relevant means test (or
interests of justice test, for criminal cases), and then pass the bill on to the state.
The government took the view that there was not an incentive in the pre-1999
regime to provide ‘value for money’.27
With the 1996 White Paper, ‘Striking the Balance: Future of Legal Aid in England
and Wales’,28 a cap on legal aid expenditure was proposed for the first time as a
response to fears over spiralling costs.29 The decision by the Labour government
post 1997 was to centralise the system with the aim of increasing efficiency and
reducing costs. The legal aid system, which had in the main been in the hands of
lawyers, whether through the oversight of the Law Society or funds being
reclaimed directly by solicitors through the Green Form model, shifted to a system
of management by a quango, headed by public appointees.
Under the incoming Labour government and its Lord Chancellor, Lord Irvine, the
1998 White Paper, ‘Modernising Justice’,30 called for the establishment of a
26

Brooke illustrates as follows (p. 11)
Percentage of households eligible for civil legal aid on income grounds:
1979-80 77%
1992-93 53%
1993-94 48%
1994-95 47%
27 Access to Justice Act 1999 Explanatory Notes,
https://www.legislation.gov.uk/ukpga/1999/22/notes/division/3
28 Lord Chancellor’s Department, Striking the balance: the future of legal aid in England and
Wales, July 1996, Cm 3305 (1996)
29 In 1985-86 the total cost was £319 million, and this had risen to over £1.4 billion by 1995-96
(civil – including family – £675 million; criminal £530 million; advice and assistance £272 million).
In the decade between 1986/87 and 1995/96 the average annual increase in expenditure was 16 per
cent: in three years (1990/91, 1991/92 and 1992/93) the annual rise was 20 per cent (in 1991/92 it
was almost one third). See Lord Sandhurst QC (2020), Access to Justice in the 2020s, p. 18.
30 The ‘Explanatory Notes’ in the Access to Justice Act 1999 explain that the provisions of the act
are part of a wider reform programme for legal services and the courts outlined in the White Paper,
Modernising Justice, 2 Dec. 1998.
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comprehensive network of legal aid providers of consistent quality, and that
resources be directed to where they were most needed to reflect ‘defined
priorities’.31 The Access to Justice Act 1999 followed.32
The measure governed the legal aid scheme until the Coalition government (201015). It changed significantly the availability of and the administrative system for
legal aid, with the twin aims of retrenchment and centralisation. One notable
change of direction was the outright exclusion of certain areas of civil law from
the scope of legal aid, by means of Schedule 2 of the statute.
The old Legal Aid Board was abolished to be replaced with the Legal Services
Commission (LSC), a Non-Departmental Public Body (NDPB), commonly
known as a quango (quasi-autonomous non-governmental organisation).33
Appointments to quangos are public appointments subject to the regulatory
oversight of the Commissioner for Public Appointments34 under principles and
procedures set out by the Cabinet Office.35 Two subsidiary bodies, the
Community Legal Service and the Criminal Defence Service, were established
providing the funding for civil and criminal cases respectively. These secured
legal services through contracts and quality assured providers.
The Act also set a cap on the legal aid budget, as a result of which effective
rationing within the service would be necessary. And, as Brooke explains, the
Lord Chancellor, under new statutory powers, designated two ‘top’ priority
categories where all cases were funded, initially certain proceedings under the
Children Act and civil proceedings in which the life or liberty of the subject were
at stake. These were followed by ‘social welfare’ cases such as cases of domestic

https://www.legislation.gov.uk/ukpga/1999/22/notes?view=plain
31 Brooke, p.16.
32 Access to Justice Act 1999, https://www.legislation.gov.uk/ukpga/1999/22/contents
33 Other examples of this type of organisation include the Office for Budget Responsibility (OBR),
the Arts Council, the Boundaries Commission, the Equality & Human Rights Commission and the
British Council. See Departments, Agencies & Public Bodies,
https://www.gov.uk/government/organisations
34
Advisory Assessment Panels must be formed to guide and advise on the competitive appointment
process. See The Commissioner for Public Appointments,
https://publicappointmentscommissioner.independent.gov.uk/what-is-a-public-appointment/
35 Governance Code on Public Appointments, Gov.uk,
https://www.gov.uk/government/publications/governance-code-for-public-appointments
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violence or cases involving alleged abuse of a position of power by a public
authority.36
With the exception of some specifically excluded cases, the Act provided for legal
aid in all criminal and civil cases subject to a means test. The scope of legal aid
was reduced, particular types of legal action being excluded prima facie even if
the other conditions were met such as the means and the legal merits of the case.
But nonetheless as others have pointed out, for civil and family legal aid, the
presumption was that a matter was within the scope unless specifically excluded
by the act. The excluded categories included personal injury and damage to
property, conveyancing, boundary disputes, defamation or malicious falsehood,
the making of wills, trust law and business cases.37
During the years 1997-2007, the so-called ‘quangocracy’ tended to expand
rapidly, the Blair government being criticised for cronyism in public
appointments, a failing common to many administrations, before and since. It is
noteworthy, though, that the Legal Services Commission system was in fact more
transparent in its appointments and governance processes than its successor
system in the Legal Aid Agency.
The mechanism for the allocation of legal aid resources therefore was
fundamentally changed, as the LSC now made decisions about the provision of
funding within a framework set by the Lord Chancellor. The LSC was governed
by a board of publicly appointed commissioners – for many years this was the
trade unionist Sir Bill Callaghan.38 Thus, the trend of appointing non- legally
qualified or trained people to determine who and what qualified for legal aid
began.

Brooke, p.18.
House of Commons Library, The Review of the LASPO Act, Part 1, p. 8, in highlighting the matters
excluded from the act,
https://commonslibrary.parliament.uk/research-briefings/cbp-8910/
38 Sir William Henry Callaghan (1948-), Chair, the Legal Services Commission 2008-12, Head of
Economic and Social Affairs Department, TUC, 1979-97.
36
37
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The Magee Review of Legal Aid, 2009-10
In 2009 Sir Ian Magee,39 former permanent secretary at the Department for
Constitutional Affairs and former Head of HM Courts Service, was invited to
conduct a review of the LSC, its operation and its budget. The terms of reference
required Magee’s review to investigate and report on the governance of the
system and make recommendations for the separation of the Criminal Defence
Service (CDS) and Community Legal Service (CLS), to provide for effective and
transparent financial management of funds and administration and for effective
ministerial accountability and policy direction and ‘identify appropriate delivery
models’.40 He proposed in his 2010 Review of Legal Aid Delivery and
Governance, that the LSC be transformed into an executive agency, legally
incorporated into the Ministry of Justice, in order to ensure ‘one policy voice’ –
in other words, bringing legal aid policy into the auspices of the department and
ending the ‘arms-length’ model. He cited poor governance and financial
management by the LSC as well as conflicts of decision-making between the MoJ
and the LSC. Examples of executive agencies include HM Prisons Service and
the Driving & Vehicle Licensing Authority (DVLA) – clearly much more
immediately arms of the government than a quango.

39
Sir Ian Magee, 2nd Permanent Secretary, Department for Constitutional Affairs and Head of
Profession for Operational Delivery, UK Government, 2004-5; CEO, Court Service Agency, 19982003; Senior Fellow, Institute for Government, 2008-present.
40 For recommendations and terms of reference of the Magee Review, see Review of Legal Aid
Delivery and Governance, (January 2010). The terms of reference for the review were: To assess
the delivery and governance arrangements of the legal aid system and make recommendations
• To explore the separation of the Criminal Defence Service (CDS) and Community Legal
Service (CLS) and options for doing so effectively and efficiently should that be the
recommended way forward
• To provide for effective and transparent financial management of both funds and their
administration
• To provide for effective ministerial accountability and policy direction in respect of both the
CDS and CLS, while continuing to ensure that every application to the CLS and CDS funds
is decided fairly, within the criteria, at arm’s length from government
• To identify appropriate delivery models for both the CDS and CLS and their relationship with
the Ministry
http://data.parliament.uk/DepositedPapers/Files/DEP2010-0573/DEP2010-0573.pdf
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The Coalition, The LASPO Act and the new Legal Aid Agency
Tighter Spending, Tighter Central Control

Gavin Rice

The incoming Coalition government (2010-15) argued that the legal aid system
had expanded unsustainably, and its reforms took place in the context of the
severe budgetary restraints made necessary by the economic fallout from the 2008
financial crisis. Retrenchment in the field of legal aid fell within the broader drive
that has been termed ‘austerity’.
Kenneth Clarke, the new Secretary of State for Justice and Lord Chancellor,41
introducing the Coalition government’s 2010 consultation paper on legal aid,
Proposals for the Reform of Legal Aid in England and Wales, explained that the
legal aid system had spiralled beyond its initial tight remit from 1949, and that
this had become unsustainable. He stated his aims as discouraging litigiousness,
reducing public expenditure on legal aid down to those cases that justify the use
of public funds, and delivering on the Coalition government’s commitment to
fiscal discipline.42 The Legal Aid, Sentencing and Punishment of Offenders Act
2012 (LASPO) followed the consultation paper, Mr Clarke explaining at the bill’s
second reading that ‘in any circumstances our system would need reform; in the
country’s current financial crisis reform is imperative’.43
The Coalition’s reforms therefore built upon the centralisation and retrenchment
of the 1999 Act, seeking to address that ‘completely un-ignorable problem of
affordability’.44 But changes to structure went further. The statute created the new
role of the Director of Legal Aid Casework (‘The Director’), setting out the basis
for responsibilities and competencies as between the Director and the Lord
Chancellor. The LSC was abolished and replaced by the newly formed Legal Aid
Agency (LAA), an executive agency attached to the Ministry of Justice (MoJ) by
executive fiat. Unlike its predecessor the new body was not an autonomous
41 Kenneth Henry Clarke (Baron Clarke of Nottingham (2020) Called to the Bar, Gray’s Inn, 1963
MP Rushcliffe (Con) 1970- 2019. Secretary of State for Justice & Lord Chancellor, 2010-12,
Chancellor of the Exchequer, 1993-7, Home Secretary, 1992-3, Secretary of State for Education &
Science, 1990-2, Secretary of State for Health, 1988-90, Chancellor of the Duchy of Lancaster and
Minister for Trade & Industry, 1987-8, Employment Minister and Paymaster-General, 1985-7,
Minister for Health, 1982-85, Parliamentary Under-Secretary of State for Transport, 1981-2 and
Parliamentary Secretary for Transport, 1979-81.
42 Proposals for the Reform of Legal Aid in England and Wales, CP12/10 November 2010, Cm 7967
43 Hansard, HC 29 June 2011.
44
Clarke, ibid.

21

Reforming Legal Aid

quango but an executive agency. Although budgetarily and administratively
independent of its sponsoring department, such executive agencies are not legally
independent’.45
They are supposed to carry out ‘the delivery of executive functions’. The Cabinet
Office Public Bodies Handbook explains that executive agencies carry out ‘the
delivery of executive functions of government … separately from – but within a
policy and resources framework set by – a primarily policy-focused
department.’46
The legal grounding of Civil Service administrative and procedural documents is
not obvious. It appears to derive from the LAA Framework Document, a document
laying out procedures, guidelines and responsibilities for the LAA which is
reviewed every three years, not primary or secondary legislation. It is issued by
the MoJ. The rules for such bodies are generally decided by the Cabinet Office,
with for their creation subject to ministerial approval (Treasury and Cabinet
Office ministers) and notification should be given to Parliament.
The Legal Aid Agency - Aims and Objectives
The aims, objectives and functioning of the LAA are governed by the LAA
Framework Document which is agreed, as with all executive agencies, between it
and its sponsoring department47 (the MoJ in this case), by the Lord Chancellor
and Permanent Secretary of the MoJ with the LAA Chief Executive. Executive
agencies generally operate within a departmental policy framework, meaning that
policy on issues such as the procurement and managing contracts takes place
within a departmentally agreed set of guidelines, though policy on caseload
decision-making is strictly governed by the statute. The statutory duty to provide

agencies are clearly designated units of a central government department,
administratively distinct, but remaining legally part of it. It has a clear focus on delivering specific
outputs within a framework of accountability to ministers.’ Public Bodies, gov.uk,
https://www.gov.uk/guidance/public-bodies-reform#ndpbs-executive-agencies-and-nonministerial-departments.
46 Executive Agencies: A Guide for Departments, Cabinet Office,
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/
690636/Executive_Agencies_Guidance.PDF
47 LAA Framework Document,
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/
372206/laa-framework-document.pdf
45.‘Executive

22

Gavin Rice

Report

access to justice, which used to lie with the LSC, is now transferred to the Lord
Chancellor.
The LAA Framework Document specifies that the purpose and objectives of the
LAA are laid out in the annual Business Plan. The 2019-20 Business Plan
identifies the LAA’s objective as: to provide ‘simple, timely and reliable’ access
to legal aid; to build strong relationships across Government and the justice
system; to secure value for money for the taxpayer; to achieve full potential
through fairness.48 The Business Plan also identifies areas for improvement, and
these include setting targets for processing of applications, reductions in
administrative costs, effective hiring of officials, and developing a new digital
service.
Whitehall’s Bureaucratic Model - Personnel and Governance
Today the LAA employs 1,127 permanent staff across England and Wales, with
a head office in London,49 for which salary and payroll costs are c. £46.1 million
(£46,097,000),50 without the cost of office accommodation or related overhead.
By contrast with the prior Legal Services Commission, LAA staff must be civil
servants, and are internal not external appointees. There is no external oversight
of the staffing process, no external review, no external monitoring of
performance, but only the internal Civil Service performance management. This
contrasts with the arrangements under the 1999 Act, wherein the LSC’s
commissioners were independent public appointees. Indeed though the Legal
Services Commission was not necessarily staffed by qualified lawyers, it had a
degree of transparency in that it was overseen by the Commissioner for Public
Appointments in accordance with public rules. That came to an end under the
LASPO Act, which brought both policy-making and decision-making in-house
within the MoJ, its Permanent Secretary being the departmental sponsor of the
LAA (all executive agencies must have such a sponsor) who advises on its

LAA Business Plan, p. 2,
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/
807138/6.5272_LAA_Business_Plan_201920_WEB.pdf
49 LAA Annual Report & Accounts 2019-20, p. 64,
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/
902746/Legal_Aid_Agency_annual_report_and_accounts_2019_to_2020.pdf
50
Ibid., p. 63.
48
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functioning.51. The Permanent Secretary is also responsible for endorsing the
Business Plan and functions as Chief Accounting Officer (AO).52 The effective
CEO of the LAA is the Chief Executive, a senior official appointed by the
Permanent Secretary.
Ultimately power and the power to devolve functions lies with the Chief
Executive, who is a member of the MoJ’s ‘Executive Management Committee of
the Board’,53 he or she can assign roles and responsibilities within the LAA or
contract out to external providers, under government procurement rules.
Nonetheless, more important for both decision-making about cases and the
distribution of public funds to legal aid cases, is the Director of Legal Aid
Casework (hereafter ‘the Director’). The Director is responsible for determining
individual cases of legal aid, under s.4 of the LASPO Act. Importantly, the
Director must comply with the directions or guidance given to him by the Lord
Chancellor about the carrying out of his functions under the Act. Notably, the
roles of the Chief Executive of the LAA and the Director may be fulfilled by the
same person simultaneously – as indeed is the case at present.
The Director takes advice from government lawyers, but his or her decisions are
ultimately made in accordance with the statutory eligibility criteria,54 ultimate
responsibility for decision-making lies with the Director and in practice such
decisions are carried out by delegated officials within the LAA. If a lawyer acting
on behalf of an applicant disagrees with a decision over the legal merits or costbenefit tests, they may launch an appeal. If the LAA still considers upon review
that the criteria are not met by the applicant’s case, an appeal may be made to an
51 LAA Framework Document, p. 6
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/
372206/laa-framework-document.pdf
52 LAA Framework Document, p. 6,
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/
372206/laa-framework-document.pdf
53 Ibid., p. 6.
54 The current Director and Chief Executive, Jane Harbottle, was appointed Chief Executive of the
Legal Aid Agency (LAA) and Director of Legal Aid Casework in March 2021 having previously
been Interim Chief Executive and Head of Civil Legal Aid and Head of Criminal Casework both
civil service roles. She joined the LSC (the LAA’s predecessor organisation) as a contract manager
in May 2000. She appears to have studied law, but it is unclear whether she has practised as a lawyer.
The previous Director and Chief Executive, Shaun McNally, was not a lawyer, and had previously
worked primarily within HMCTS, serving as Director, Crime, HMCTS immediately before his
appointing as Director within the LAA.
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Independent Funding Adjudicator (IFA). The IFA forms an independent
judgment and then writes to the LAA Director with a recommendation on whether
to uphold or overturn the original decision.55
Nor can the Lord Chancellor give any guidance or direction on the determining
of individual cases of legal aid application but is responsible for ensuring that the
Director acts independently. Thus the Director is an independent agent
unaccountable to the taxpayer or government for decisions taken, though he may
be ‘performance managed’ within the civil service, i.e. he may be reviewed with
respect to the overall conduct of his duties, but not with respect his decisions in
individual cases.56 The upshot is that executive decision-making over legal aid
cases is concentrated in the person of the Director and takes place separately from
any political decision by the Secretary of State. It is the Director’s responsibility
to ensure that decisions are taken in accordance with the statute. Nonetheless, it
has been contended in connection with the Review of the LASPO Act, May 2020,
that the role of the Director falls extremely close to ministers.57 In particular, the
2017 Bach Commission Report, The Right to Justice, found that there had been a
‘blurring of boundaries between Whitehall and the administration of the legal aid
scheme’.58 At the same time, changes to the scope of legal aid cannot be made
without an alteration to Schedule 1 of the statute or by a Statutory Instrument (SI)
under its auspices. Though the Director may delegate his decision-making duties
to LAA officials of his choosing, he may not delegate his responsibilities.
LAA caseworkers operating as delegates of the Director need not necessarily be
legally qualified. A Central Legal Team of qualified lawyers is, however,
provided for by the Government Legal Service, but they do not make judgments
in every case and cases are only referred to them if they are particularly high
profile, including cases proceeding to the Court of Appeal or Supreme Court.

Gov.uk, Legal Aid Agency, Appeals: Civil Merits, https://www.gov.uk/guidance/appeals-civilmerits#forms-sent-direct-to-you
56 Ibid., p. 8.
57
Legal Aid: The Review of the LASPO Act, Part 1,
https://commonslibrary.parliament.uk/research-briefings/cbp-8910/
58 Fabian Society, The Right to Justice: The final report of the Bach Commission (London, 2017),
p. 35; The Right to Justice, House of Lords Library (2017),
https://researchbriefings.files.parliament.uk/documents/LLN-2017-0093/LLN-2017-0093.pdf
55
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They provide advice to caseworkers at the LAA, but advice only – and are not
involved in routine decision-making.59
These arrangements, therefore, centralise both appointments and decision-making
within what is effectively a bureaucratic arm of a government department, but
without necessarily improving those they replaced under the predecessor Legal
Services Commission. It is noteworthy that academic and professional legal
qualification remain unnecessary for the Director or the senior LAA team, while
the decision making arrangements appear to lack transparency and as such
potentially undermine performance and public trust in the system. The
proliferation of a long, inflexible list of cases excluded in-principle under the
LASPO Act, one adjudicated by non-lawyers, seems in many respects to be the
worst of all worlds, potentially undermining sensible decisions as well as access
to justice for individuals with a just claim.
Accountable to Whom? The Director is responsible for decision-making and
may delegate responsibilities as discussed above. In order for a case to receive
legal aid, it must pass a series of relevant tests. First, it must fall within the scope
of the LASPO Act, i.e. it must not be prima facie ineligible. Secondly, it must
pass a means test. Finally, there is a merits test. (The basis is reviewed below.
Primary accountability for the operation of the LAA lies with the Secretary of
State for Justice,60 who is accountable to Parliament for its activities. The Director
submits an annual report on the LAA’s activities which is laid before Parliament
by the Lord Chancellor and published.61 Although the normal practice is for
cabinet ministers and permanent secretaries to give evidence about the work of
their department to the relevant parliamentary select committees, this does not
necessarily happen for the work of the LAA. The Chief Executive and Director
only need to appear before the Public Accounts Committee in their Accounting
Officer roles.

Director of Legal Aid Casework Annual Report 2018-19,
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/
814458/6.5621_LAA_DLAC_Annual_Report_201819_WEB_V2.pdf
60
Since its creation in 2007 the role of Justice Secretary has been held in conjunction with that of
Lord Chancellor.
61 LAA Framework Document, p. 8,
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/
372206/laa-framework-document.pdf
59
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Moreover, they advise the Lord Chancellor on whether to appear before any other
parliamentary committee with respect to the LAA. In respect of written
Parliamentary Questions (PQs) and correspondence from MPs of the LAA, the
Chief Executive advises ministers on responses and LAA staff may respond
directly to questions from MPs or Peers if they relate to the relevant officials’
work.62
As far as reviewing decisions goes, there is an internal review process for appeals,
plus a right of appeal to an Independent Funding Adjudicator (IFA) from private
legal practice. Decisions by the IFA are binding on the Director. Decisions of the
Director may also be subject to judicial review through the courts – though of
course, any such litigation would need to be funded.
Beyond the publication of the report, there is therefore no formal basis for
parliamentary scrutiny of the LAA or for questioning its operations. Given that
Lord Chancellor is not responsible for decision-making, LAA decision-making is
not an area over which MPs may exercise much scrutiny. Rather it is a matter for
and between civil servants in the LAA and the MoJ.

62

Ibid., p. 11.
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4
Qualifying for Legal Aid?
Who Qualifies for Legal Aid - What cases fall within its scope?

Criminal defence remains funded for all cases subject to a means test. There is no
alteration to scope.
Civil law cases, including those about the private rights of individuals will only
be funded if they fall within the list specified in Schedule 1 of the LASPO Act.
These include some family law cases, asylum, cases which affect an applicant’s
human rights under the ECHR, public law cases and a limited number of personal
injury cases. There is also provision for Exceptional Case Funding (ECF) for
those cases which do not fall within the scope of the Act, but in which failure to
provide legal aid would precipitate a breach of the applicants rights under the
European Convention on Human Rights (ECHR), or rights deriving from
European Union law.63
Whereas under the 1999 Access to Justice Act cases were considered to be in
scope unless they were explicitly excluded (in Schedule 2 of that statute), the
LASPO Act reversed that situation. The presumption was inverted with civil cases
excluded unless specifically mentioned in Schedule 1 of the statute.64 As such, the
number of cases immediately excluded increased significantly. In others the
criteria for qualifying has been narrowed.
Some family law cases remain within scope, subject to the means and merits tests.
The actions against police which are eligible have been pared down, with serious
wrongdoing and significant wider public interest removed as qualifying actions;
only abuse of power or a serious breach of human rights now falls within scope.
The majority of clinical negligence claims were removed, with the government
taking the view that litigants could pursue their cases via their own means, and
that Conditional Fee Agreements (CFA, or ‘no-win-no-fee’) provided an
alternative to public funding. Spending on legal aid for clinical negligence fell by
93 per cent from £20m to £1m per annum due to the radical scope reduction. Most
immigration cases were removed from scope, apart from asylum cases, given the
Legal Aid: The Review of the LASPO Act, Part 1, p. 3,
https://commonslibrary.parliament.uk/research-briefings/cbp-8910/; LASPO Act 2012 s.10,
https://www.legislation.gov.uk/ukpga/2012/10/section/10/enacted
64 LASPO Act 2012, Schedule 1,
https://www.legislation.gov.uk/ukpga/2012/10/schedule/1/enacted
63

28

Gavin Rice

Report

vulnerability of the group in question, and (as with all types of case) such cases
as affect the applicant’s human rights under the ECHR remain covered. Education
cases were also excluded, unless the child concerned suffers from Special
Educational Needs (SEN).
Personal injury cases were not generally within the scope of the Access to Justice
Act 1999, apart from some cases involving a public authority, cases with a
significant wider public interest, that involved the abuse of a child, sexual assault
and human trafficking. LASPO limited personal injury cases to when a public
authority had abused its position or powers, sexual assault, abuse of a minor or
vulnerable adult or where the applicant’s Convention rights had been breached,
or there was an EU cross-border claim. Breach of contract and consumer law were
excluded.
Housing, debt, welfare benefits and employment legal disputes were all largely
removed from scope. The government adopted the view that trades unions,
charities and local authorities would be able to provide support to individuals in
such instances, though exceptions remain for severe cases.
Public law challenges remained in scope with various alterations. A requirement
was added a for there to be a benefit to the individual, the individual’s family or
the environment. A reduction of spending of 33 per cent was achieved in the area
of public law.
What we see, therefore, is a picture in which significant areas of private law are
eliminated from scope, including potentially very important (and quite possibly
high stakes) cases, most notably breach of contract, clinical negligence, personal
injury and employment cases. While for some types of private law action, such as
employment disputes, trades unions may be able to help with financing, the
proportion of UK employees that are members of trades unions is less than 25 per
cent. Moreover, many actions in private law fall outside the remit of employment
disputes. Rather than facing the risk of losing a civil case, being forced to pay
damages, one’s own legal costs and those of one’s opponent, many entirely
innocent individuals finding themselves the subject of litigation will be tempted
simply to settle.
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Who Can Apply for Legal Aid?
Means test The formula for assessing whether an applicant for legal aid qualifies
is based on whether or not an individual concerned is able to fund legal action
themselves. Gross income, disposable income and disposable assets are all taken
into account. Prior to the LASPO Act, a system of ‘passporting’ for recipients of
benefits payments applied, in which those in receipt of welfare would qualify
automatically for legal aid, regardless of factors such as their assets. LASPO
abolished this automatic qualification, meaning welfare recipients must also pass
the means test.
For civil legal aid, gross and disposable income tests and disposable assets are
taken into account with the gross income test set below a monthly salary of £2,657
or £31,884 per annum gross, above which the candidate is ineligible for legal aid.
This is just over the median full-time income according to 2019 figures.65 The
MoJ estimated in 2016 that just 25 per cent of the population would currently
qualify under the means test.66 The proportion of the population that is eligible to
receive legal aid based on their means was under the 1949 system very large
(approximately 80 per cent). That proportion has decreased from 80 per cent
under the 1949 scheme.67
For criminal legal aid, legal aid for advice and assistance is subject to a merits
and means test. The means test and thresholds set will differ for cases involving
discipline in a prison or young offender institution or for proceedings before the
Parole Board and other cases where the threshold is lowest, the stipulation ruling
out those with access to more than £99 of disposable income per month and
disposable capital which does not exceed £1,000 in order to qualify. The rules
around criminal eligibility are complex and take into account whether a conflict
of interest exists within the household of the applicant; an applicant’s partner’s

65 ONS, Employee Earnings in the UK 2019,
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/earningsandworkinghours/bu
lletins/annualsurveyofhoursandearnings/2019
66 Civil Legal Aid: England & Wales, Scotland and N Ireland compared (2016), House of Commons
Library https://commonslibrary.parliament.uk/research-briefings/cbp-7603/
67
Brooke, p.8.
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income and assets will not be considered if they have a contrary interest in the
dispute in respect of which the application is made.68
Merits test Merit is judged against a number of criteria. The case in question must
be considered to have legal merit. It must pass a ‘prospects of success’ test, which
aims to determine whether there is a 50 per cent probability of the case being
successful in court. It must also pass a ‘reasonable private paying individual test’,
in which an evaluation is made as to whether the provision of legal aid is justified,
taking as a measure whether an individual using their own private money would
seek to pursue the case through the courts. A final ‘proportionality test’ 69 aims to
establish whether the actual benefits of success to the applicant arising from the
proceedings are proportionate to the costs, the
It should be noted that the individuals making determinations in these cases are
civil servants within the LAA whose decision-making powers are delegated from
the Director. They do not have the be legally qualified, meaning that the merits
test – including the probability of success determination – is being applied by
non-lawyers.
Other changes to eligibility were introduced under the 2012 Act. Whereas under
the 1999 rules some applicants would, subject to a means test, be liable to make
a contribution, up to a maximum of 20 per cent of their disposable income, that
contribution was raised to 30 per cent.
Furthermore, when individuals applied for civil legal aid in a case where a
property was contested, the assessment of their financial eligibility disregarded
the value of the contested assets. Where the legal aid sought would cover
controlled work and family mediation,70 the entire value of the contested asset
MoJ, The Current Legal Aid Financial Eligibility Rules – Summary,
https://consult.justice.gov.uk/digital-communications/legal-aid-eligibility-and-universalcredit/supporting_documents/annexcsummaryofcurrentlegalaidfinancialeligibilityrules.pdf
69 LASPO Act 2012, s.11,
https://www.legislation.gov.uk/ukpga/2012/10/section/11/enacted
70.Controlled work and family mediation are non-contributory forms of legal aid services.
Controlled work includes the CLA Gateway national advice line, which assesses clients’ financial
eligibility and scope, Legal Help, which is limited advice and assistance short of representation, and
Help at Court, which covers help and advocacy for a client in relation to a particular hearing without
formally acting as a legal representative in proceedings.
https://england.shelter.org.uk/legal/courts_and_legal_action/civil_legal_aid/civil_legal_aid_overvi
ew#2"
68
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was disregarded; in cases where it would cover representation, the amount which
could be disregarded was capped at £100,000. Under the 2012 Act, the £100,000
cap now applies to all forms of civil legal services. The purpose of this reform
was to refocus legal aid spending on those considered to be in most need, and
away from those deemed to have adequate means.71
Finally, cases with a ‘borderline’ – which is to say 45-49 per cent - prospect of
success were removed from scope unless they qualified as Exceptional Case
Funding on account of ECHR rights or EU law. Subsequent litigation, however,
successfully challenged this, and the exclusion was mitigated. Now, ‘borderline’
cases are funded if they can be shown to be of overwhelming importance to the
applicant, if the case is of significant wider public interest, or if the substance of
the case relates to a breach of Convention rights.72
Interpretations of what constitutes the significant wider public interest or
overwhelming importance to the individual remain the exclusive competence of
LAA officials.
We can see, then, that there are significant flaws in the decision-making system.
The scope definitions laid out in the statute are broad and require interpretation,
and many legal cases may fall between categories, leaving the applicant’s fate in
the hands of the caseworker. Caseworkers will need to make many decisions that
include grey areas and risk being capricious.
Moreover, there is no system of quality control and little real accountability, with
no real scrutiny of how even within the current rules, the decision is taken to grant
legal aid or refuse it; we do not know that good decisions are being made. While
the number of cases that are rejected for legal aid which may have gone on to win
in court cannot be known, a record could and should be kept of the cases which
LAA caseworkers choose to fund which then go on to lose. Given that
caseworkers are meant to make a probability of success analysis before allocating
funding, it should not be the case that significantly more than 50 per cent of cases
that receive legal aid funding go on to fail. At present, there is no mechanism for

Legal Aid: The Review of the LASPO Act, Part 1, p. 24,
https://commonslibrary.parliament.uk/research-briefings/cbp-8910/
72
Ibid., p. 25.
71
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collating or marshalling those data. We do not know if good decisions are being
made.
There is a clear lack of sufficient availability of early stage advice. This could
help save costs to the taxpayer and to private individuals. Advice that a particular
cause is not worth pursuing could save time and money to potential litigants, and
indeed to Her Majesty’s Courts & Tribunals Service (HMCTS), which at present
devotes much time and resources to proceedings involving litigants in person
pursuing hopeless causes. On the other hand, advice that a cause is in fact worth
pursuing would help individuals to pursue a just claim through the courts in the
assertion of a right.
Finally, the is a clear lack of accountability. Staffing within the LAA is entirely
internalised within Civil Service processes, and unless an applicant’s solicitor is
willing to demand a reference to an IFA or to pursue a judicial review, there is
little system for redress within a model that relies on qualitative and predictive
judgments being made by non-specialist officials.
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Appendix
Legal Aid Spending Since 2004-5 (All figures in £000, Real Terms at 2019/20
prices.) *

Net Operating Costs (£000s); 2019/20 prices. (Net Programme and
Administration costs) 73
Net operating costs (£000s)
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Source: Ministry of Justice - spreadsheets provided by the under the FOI Act.

Public spending on the legal aid system as a whole has fallen in real terms since
it peaked in 2009/10. Under the Coalition (2010-15), legal aid along with other
areas of government expenditure, was subject to the policy of retrenchment. As a
result, after the short-term rapid increase over the two year period, 2007/08 2009/10 when it peaked at £2,714,315, it fell to £1,761,643, a 35 per cent decrease
*Based on the GDP deflator series published by the ONS November 2020. The figures, collated
into summary categories by the Ministry of Justice were provided by the MoJ 29/12/20 under an
FOI request. The collated figures are based on the Legal Services Commissions (LSC) and Legal
Aid Agency (LAA) accounts published annually from 2004/5 to 2019/20. We are most grateful to
Net Operating Costs - Nominal 2004/5 £1,582,184 / 2019/20 £1,761,643
R. Term 2004/5 £2,150,818 / 2019/20 £1,761,643

73
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the LAA statistics department and team for help in checking the charts and for responding to queries
after they were prepared.

i.e. below the 2004/5 level £2,150,818. Net operating costs have fallen in real
terms from £2,150,818 in 2004/5 £1,761,643 in 2019/20 prices (in today’s prices).
Since the passing of the LASPO Act 2012, they have remained consistently lower
than in 2009/10, when they peaked.

Administrative Costs (£000s); 2019/20 prices.74 (Staff costs, other admin costs,
non-cash admin, admin income)
Spending on administrative overhead, such as staff and administrative costs, has
declined in real terms by 25.3 per cent.
Net administrative costs (£000s)
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Source: Ministry of Justice - spreadsheets provided under the FOI Act

Net administrative costs have declined in real terms from £127,079 in 2004/05
to £94,912 (in today’s prices).

74 Administrative Costs - Nominal 2004/05 £93,541 / 2019/20 £94,912
R. Terms 2004/05 £127,079 / 2019/20 £94,912
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Net Operating Costs vs Net Administrative Costs (£000s); 2019-20 prices.75
Net operating costs vs net administrative costs (£000s)
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Source: Ministry of Justice - spreadsheets provided under the FOI Act.

As can be seen from this graph, administrative costs remain small when compared
to net operating costs for the whole legal aid system. In 2019/20, administrative
costs (including staff salaries, etc.) represented 5.4 per cent of total spending. This
is a decrease from 5.9 per cent in 2004/05.

Net Operating Costs vs Net Administrative Costs - Operating Costs –
Nominal 2004/5 £1,582,184 / 2019/20 £1,761,643
R. Term 2004/5 £2,150,818 / 2019/20 £1,761,643
Administrative Costs: Nominal 2004/05 £93,541 / 2019/20 £94,912
R. Terms 2004/05 £127,079 / 2019/20 £94,912
75
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Legal Aid - Civil Cases (000s); 2019/20 prices.76
Civil Legal Aid spending has risen over the period since 2004, though the
overall picture includes a temporary increase in the years 2007/8 to 2009/10 and
subsequent decline from 2014/15 to current levels.

Net Civil Costs (£000s)
1400000
1200000
1000000
800000
600000
400000

200000
0

Source: Ministry of Justice - spreadsheets provided under the FOI Act.

Net civil costs have risen in real terms from £468,650 per annum in 2004/05 to
£777,595 in 2019/20 (in today’s prices). However, they declined sharply
following the 2012 LASPO Act, which limited the scope of types of case eligible
for legal aid, removing, e.g. mainly private law cases for eligibility. Still covered
are cases involving family matters, immigration and asylum and judicial review
case involving a human rights or misuse of power angle.

Legal Aid – Civil Cases - Nominal 2004/5 £344,966 / 2019/20 £777,595
R. Terms 2004/5 £468,650 / 2019/20 £777,595

76
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Legal Aid – Criminal Cases (000s); 2019/20 prices.77
Criminal legal aid, which in 2004/05 was significantly higher than civil legal aid
has fallen by almost 50 per cent over the period
Net Criminal Costs (£000s)
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Source: Ministry of Justice - spreadsheets provided under the FOI Act.

Net criminal costs have declined steadily in real terms from £1,555,089 in
2004/05 to £844,634 (in today’s prices). This is due largely to freezes in legal aid
fees for criminal practitioners that were implemented by the governments of Tony
Blair and Gordon Brown, predating Coalition-era austerity measures.

Legal Aid – Criminal Cases - Nominal 2004/5 £1,144,677 / 2019/20 £844,634
R. Terms 2004/05 £1,555,089 / 2019/20 £844,634

77
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Legal Aid Programme Costs (000s); 2019/20 prices.78
Net programme costs (£000s)
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Source: Ministry of Justice - spreadsheets provided under the FOI Act.

Net programme costs – that is to say, spending on civil and criminal legal aid
programmes, and not on administrative and other costs – have declined roughly
in line with the pattern for overall spending, from £2,023,739 in 2004/05 to
£1,666,731 in 2019/20 (in today’s prices). Given the low proportion of overall
spending represented by administration, this is as expected.

Legal Aid Programme Costs - Nominal 2004/5 £1,489,643 / 2019/20 £1,666,731
R. Terms 2004/5 £2,023,739 / 2019/20 £1,666,731

78

39

Reforming Legal Aid

Legal Aid Spending Breakdown – 2004-2021 (000s); 2019/20 prices
All spending (£000s)
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Source: Ministry of Justice - spreadsheets provided under the FOI Act.

Overall spending pattern on legal aid since 2004/05 shows a significant decline
in criminal legal aid spending over the period, a slight increase on the civil legal
aid spending, without significant movement on administrative costs.
It is noteworthy that criminal legal aid in 2004/05 represented a significantly
larger proportion of overall spending than civil legal aid, which increases in cost
sharply between 2007 and 2010, before declining slightly, and then most steeply
after the passing of the LASPO Act 2012. The proportion of spending allocated
to civil legal aid is still higher than in 2004/05, however. Spending on criminal
legal aid has declined at a steady pace.
.
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Reforming Civil Legal Aid
Jonathan Fisher QC
As a commentator on the civil legal aid reforms paper, I am asked to provide a
few thoughts which could be helpful to improving the present scheme, even if it
means a change in government policy.
In providing these thoughts, my purpose is to present some ideas which may
provide a catalyst for further consideration.
The problem
There is a concern that the legal aid system in civil cases is failing. First, there are
criticisms that the category of civil case covered by the legal aid system is too
narrow. Secondly, where the category of case falls within the scheme’s purview,
the ‘merits’ test is applied too strictly. Thirdly, there remains an awareness that
the legal aid system continues to be too costly to operate. Presumably, this is due
to the costs associated with the administration of the scheme and insufficient
recovery of costs where cases supported by legal aid have resulted in a successful
outcome, but the amounts recovered have been insufficient.
If this analysis is correct, it means a significant section of the public is unable to
exercise their right to access as guaranteed by the European Convention on
Human Rights. It is the poorest and most vulnerable members of society who are
prejudiced in consequence.
The report narrates the changes which have taken place since the inception of the
legal aid scheme. The account suggests that far from addressing the perceived
problems, piecemeal reforms have undermined access to the civil justice system
by a large proportion of the population.
In these circumstances, I suggest some fresh thinking is required.
Direction of travel
In the last forty years, since the election of the Conservative Government in 1979,
the UK has adopted a political and economic strategy which has encouraged the
outsourcing of public functions in circumstances where the relevant functions can
be delivered appropriately and effectively by operators in the private sector. In
the criminal justice system, for example, functions relating to the management of
prisons and security in courts have been outsourced.
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In terms of supporting civil litigation cases, there have also been significant
developments. Litigants have been supported by conditional fee agreements,
where the financial risks in the progression of the claimant’s case have been borne
by firms of solicitors and barristers specialising in these arrangements and
litigation insurance. More recently, litigation funders making an investment for
financial return have successfully supported some significant cases.
Next steps
Against this background, in exploring measures to improve access to civil justice
for people unable to afford the costs of litigation, I suggest an initial consideration
of whether there is scope for a role to be played by the private sector in supporting,
and perhaps even reconfiguring, the legal aid system. This may involve ‘root and
branch’ reform and a change in government policy, but if it resulted in an
increased level of support for those people unable to afford civil litigation in
meritorious cases, the benefits would be appreciable and significantly improve
the current position. The House of Commons Justice Committee has presented
proposals for reform (HC 70, 27 July 2021) which are valuable, but insufficiently
radical.
Fundamental changes in approach are needed. One way forward would be for the
Government to establish a Royal Commission to examine the matter. The
Government is pledged to establish a Royal Commission on Criminal Justice. A
similar pledge in relation to the future of legal aid would be welcome. This could
cover criminal as well as civil cases.
Certainly, when reviewing the legal aid system and devising measures to deliver
its improvement, consideration of reforms looking in the direction of greater
private sector involvement would be my first port of call.
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Justice – Towards a Working System
Max Hardy

Criminal Justice – A Working System?
A system can be defined as an entity formed of constituent parts. The quality of a
system is determined by the quality of all of those parts. If 90 per cent works
perfectly and 10 per cent not at all then the system fails. Mechanical systems have
the virtue of easy observation. Either your car goes or it does not. You don’t need
to be a mechanic to tell if your car is not moving.
However, assessing whether institutional systems are functioning or not is a much
harder task. How is the success of a school or hospital measured and how
observable are those measurements to outsiders and laypeople. When
observations are opaque and measurements difficult problems proliferate and go
unnoticed.
Society depends heavily on the media to summarise and report what happens
within institutions and systems but it hardly needs saying that all too often the
media provides an imperfect platform for communicating real information.
System failure or inefficiency quickly arises when parts of the system operate in
isolation to each other. This can be a particular problem in the Criminal Justice
System: the judiciary; the court staff; jailers; lawyers; probation officers; the
police; the public; and defendants. Many, many constituencies and moving parts.
Some parts having some insight into the workings of others and some none at all.
It always being necessary to remember that often the person around whom the
entire apparatus revolves, the defendant, does not wish to be part of the system in
the first place.
I have been in practice at the Bar for 17 years. When I started and until
comparatively recently briefs were still tied up in tape and all correspondence was
in hard copy. This literal weight of paper had a delaying effect on the system
which in some respects contributed to inefficiency but in other respects facilitated
and allowed for focus.
The case load of the average police officer, lawyer and judge has mushroomed
over the last few years, long before Covid threw a spanner in the works. The
spiralling court backlog is the clearest possible evidence that this is an
unmanageable state of affairs.
45

Reforming Legal Aid

Paying for Legal Aid – What Rate Should be Set?
What makes the role of criminal barristers and solicitors unusual within the ambit
of government expenditure is that they are not salaried. Teachers, soldiers,
doctors, judges all on salaries, all predictable to the government and all
predictable to the individual. This means that when assessments are made as to
how much to spend on legal advice and representation the government does not
apportion money for the role but for the work undertaken.
Usually when a price needs to be identified one goes into the marketplace to find
out what the going rate is. However, in criminal justice the going rate in private
practice can be astronomically higher than what the government is prepared to
pay. That means that the government both has the advantage of setting the rates
for the vast majority of defence practitioners but also the disadvantage of having
no meaningful yardstick for defining whether it’s getting value for money or is in
fact significantly underpaying thus imperilling system efficiency and justice.
The swingeing cuts that the criminal justice system has had to absorb over the last
ten years have unequivocally damaged criminal justice in this country. One only
has to look at the physical conditions of many courts to see visibly how shocking
that is but leaking ceilings and stained carpets are as nothing to the human costs
associated with a criminal justice system that is breaking down.
Inefficiency is expensive. Imprisoning too many people and the wrong people is
extremely expensive in financial terms. Rehabilitation is much, much cheaper
than the blunt tool of punishment by imprisonment.
I have some clear ideas as to how legal aid can be better, more efficiently and
more fairly spent but some of them are not politically acceptable because the
narrative of the criminal justice system in the main remains unchanged
encapsulated in the meaningless slogan ‘prison works’.
Fairness and Justice - A Changing System?
The pandemic and the backlog of cases as well as the disposal of court estate have
prompted a number of changes including greater emphasis on the use of
technology.
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Use – and Misuse - of Technology
The relentless disposal of the court estate has reduced drastically the number of
court rooms available to try cases. Covid has imposed significant restrictions on
the number of people the remaining courts can safely accommodate. The result is
an explosion in the number of cases awaiting trial. The government is enthusiastic
about the concept of ‘justice by app’ whereby in the lowest level cases defendants
can enter guilty pleas at the push of a button. There are obvious risks associated
with this. There can be lifelong consequences arising from the acquisition of a
criminal record, even in relation to a ‘trivial’ offence. This, to my mind, is an
example of a misuse of technology.
However, I am a cautious supporter of video trials in appropriate cases. There is
a lot of professional opposition to this proposal and many of the misgivings are
well founded. It is correct to observe that in the vast majority of cases nothing
beats being in the room. But the question should be whether fairness and justice
can be done not whether perfection can always be achieved. As the saying goes
we shouldn’t let the best be the enemy of the good.
If physical space is a major obstacle to case disposal then removing the need for
physical space seems to me an obvious solution. Separate to the disposal of trials
is the use of technology in other contexts. Should duty solicitors routinely be able
to participate in police interviews remotely if the suspect gives his or her
agreement? How many court hearings are still convened in person to discuss
timetabling or matters about which there is no disagreement.
A small silver lining for the pandemic for practitioners has been the advent of
remote hearings but it is really striking how precarious their future appears. Many
judges want barristers in the room and it is not always clear why. I take the view
that if real advocacy is taking place, namely the judge requires persuading, or the
defendant is in the room then the advocate should as a matter of course be there
too. But if the defendant is not there or the judge is acting as an administrator then
there is a real question as to why a hearing is necessary at all let alone in person.
Could this meeting have been an email?
The physical space of the court room is a special place and convening people in
person for the administration of justice is, in my view, an integral part of a
civilised society in which justice is valued and susceptible to scrutiny but in an
47

Reforming Legal Aid

era of ever straitened public expenditure it is essential that court use delivers
maximum value for money.
Jury Trial
We have cases that must be tried by juries (indictable offences), we have cases
that aren’t tried by juries (summary offences) and we have cases that can be tried
by juries (either way offences). A large number of jury trials concern either way
offences. They end up in front of juries because either the magistrates have
declined jurisdiction or because the defendant has elected jury trial.
A recidivist shoplifter with 50 previous convictions still has an absolute right to
elect trial by jury for stealing a bottle of Scotch. It is difficult to see how that is a
justifiable use of public resources. However, for somebody accused of theft for
the first time, even of a low value item, the stigma of conviction could be life
changing.
Serious debate is required as to which offences definitely justify a right to trial by
jury.
Sentencing and Rehabilitation
What I am not in favour of is doubling the sentencing powers of magistrates to 12
months as a mechanism for keeping more cases in the lower courts. Short prison
sentences are ineffective at protecting the public. If an offender genuinely poses
a risk of harm to the public what is the point of them going to prison for a few
short months. They also provide almost no rehabilitative benefit. So other than
the ‘short, sharp shock’ argument that a first prison sentence will deter some
offenders from ever coming back before the courts it is very hard to see how these
sentences represent value for money to society.
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Justice Delayed is Justice Denied
Edite Ligere
I
Delays,
Backlogs and Funding – The Implications for Access
When William Gladstone spoke of ‘justice delayed [being] justice denied’ in a
debate in the House of Commons in 1868, he could not have foreseen the
regrettable state of affairs in which the justice system would find itself 153 years
later. Barristers strike protesting about cuts to legal aid, litigants fail to have
access to representation or legal advice, wasted costs resulting from protracted
and often unmeritorious litigation which would have been best resolved in an
alternative manner and a significant backlog of cases, materially contributed to
by the unavailability of part-time judges to hear cases. The cause: lack of funding.
In December 2020, in an interview with the BBC’s Radio 4 Today programme,
Baroness Hale, the first female president of the UK Supreme Court, said that:
I don't think that anybody who has anything to do with the justice system of
England and Wales could fail to be concerned about the problems which the
reduction in resources in several directions has caused for the legal system as
a whole.79
By October 2021, the consequences of cuts to the government’s legal aid budget
since 2013 are increasingly apparent. Barristers resort to strikes to draw attention
to this pressing issue. The Criminal Bar Association has made it clear that
underfunding legal aid means that the poor, the vulnerable and others are being
denied access to justice.
In July 2021, Alex Davies-Jones, Member of Parliament for Pontypridd, told the
House of Commons about a 100-year old constituent who had been waiting for a
prosecution against her former carer for several years. Part of the reason for the
delay seems to have been related to the Defendant’s apparent lack of access to
legal representation. The carer was eventually convicted of seven counts of fraud
by a jury at Cardiff Crown Court on 1 October 2021.80
If we pride ourselves on being a democratic society governed by the rule of law,
we cannot allow the continued degradation of the system which enables society
to function in a civilised manner. It cannot be accepted that the doors of the Courts
79
80

https://www.bbc.co.uk/news/uk-50923289.
Carer Rhian Horsey defrauded 100-year-old woman out of £226k - BBC News.
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are open to all, just like the doors of the Ritz hotel. Clearly, a balance must be
struck between a fair and equitable distribution of limited resources and the rights
of individuals which, in certain circumstances, can only be determined in Court.
Figures released by the Ministry of Justice show that at the end of June 2021, the
backlog of criminal cases to be heard by crown courts had reached 60,692. 81 The
Criminal Bar Association has made it clear that, as a consequence of cuts in legal
aid over the past decade or so, the situation is at breaking point and immediate
action must be taken.82
On 22 October 2021, the National Audit Office, the UK’s independent public
spending watchdog which supports Parliament in holding the government to
account, published a report on reducing the backlog in criminal cases.83 The report
considers the plans by the Ministry of Justice and Her Majesty’s Courts and
Tribunals Service (‘HMCTS’) for reducing the backlog in criminal courts. The
report examines: (i) the trends in the backlog up to and since the start of the Covid19 pandemic as well as the impact on victims, witnesses and defendants; (ii)
HMCTS’s emergency response and pandemic recovery programme; and (iii) the
forecasts of the Ministry of Defence for the backlog, the long-term action plan to
address it and the risks to long-term recovery. The report concludes that, even on
a best case scenario, the backlog in the Crown Court is likely to continue beyond
2024.
In civil cases, the current rules on costs oblige the losing party to pay not only
their own costs but also the costs of the winning party. Changing these rules to
follow the American litigation costs model where each party bears their own costs
would be a good start in making legal aid more readily available.
Encouraging early resolution, particularly in immigration, asylum, social security,
housing and other civil cases, providing legal support in ways other than legal aid,
supporting innovation in access to legal services, alternative dispute resolution
and reform of the present costs rules would make for a fairer and better system of
accessing justice.

p.4 of Reducing the backlog in criminal courts (nao.org.uk).
Microsoft Word - CBA Submission to CLAR 07.07.21.docx (criminalbar.com).
83
Reducing the backlog in criminal courts (nao.org.uk).
81
82
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Early resolution should be a fundamental consideration for litigants, the legal
profession and the courts.
It was said by the late John Anthony Weir of Trinity College Cambridge that order
was a prerequisite of justice. The converse is also true. It is no surprise therefore,
that a government interested in both order and justice should be concerned about
access to justice and produce a legal support action plan.
The Government’s Legal Support Plan 2019
On 7 February 2019, the Ministry of Justice published a Legal Support plan
(‘Legal Support: The Way Ahead’)84 for, amongst other aims, quicker and easier
access to legal support services.85 It proposes a number of ways to tackle some of
the difficulties with access to justice. It focusses on: (i) accessible and efficient
legal aid; (ii) complementary forms of legal support; (iii) better systems,
processes and decisions; and (iv) fostering a culture of innovation. It recognises
that legal aid plays a vital role in access to justice. The Legal Support Action Plan
ends by stating that:
This Government is committed to delivering an effective and accessible system
of legal aid for the long term, as well as a complementary system of legal
support alongside it. However, we acknowledge that this cannot be delivered
overnight. This must be the first step in a process, and this process must be
open, collaborative, and driven by evidence to be successful. This document is
just the beginning of this process. There are challenges to overcome but it is
by continuing to work together in this constructive and collaborative spirit that
we will rise to these challenges. This Government is committed to ensuring
access to justice for future generations, and it is by being led by the evidence,
and working closely with providers to explore different and innovative ways
of supporting people, that we will do this.86

84 The Legal Support Action Plan 2019: Legal Support: The Way Ahead
(publishing.service.gov.uk).
85.Those interested in justice and a well-functioning legal system should be encouraged to
familiarise themselves with Sir John Weir’s Ancient Law which aimed to: ‘indicate some of the
earliest ideas of mankind, as they are reflected in ancient law, and to point out the relation of those
ideas to modern thought’. Encyclopædia Britannica. 17 (11th ed.). Cambridge University Press.
p. 432.
86
p.39 of the Legal Support Action Plan 2019.
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Part II of the Legal Support Action Plan states that:
as the department responsible for funding legal aid, it is right that we are
focused on ensuring legal aid continues to be available now and into the
future. Yet, as we have heard throughout our engagement over the last year, it
is important that we acknowledge that legal aid is only one part of the picture.
To effectively support people seeking to resolve their legal problems we must
also take a broader view.87
The early resolution of legal problems is at the forefront of the government’s
initiative. The action plan focuses on:
(i)
(ii)
(iii)

(iv)
(v)

a review of legal aid means testing;
improving access to justice for vulnerable groups, including family law,
immigration and asylum cases;
simplifying applications under the Exceptional Cases Funding Scheme
for exceptional cases which would otherwise fall outside the assessment
criteria for legal aid;
removing the mandatory requirements from the telephone gateway for
debt, discrimination and special educational needs cases; and
reviewing legal aid and support for inquests and exploring what more
could be done to ensure that bereaved families are properly supported
through legal aid and other forms of support.

Part III deals with better systems, processes and decisions which focus on crossgovernmental action and modernising the justice system, particularly,
digitalisation. It is worth noting that, at present, applications for probate,
uncontested divorce, pleas for low level offences such as traffic offences,
responding to jury summonses, tracking social security and child support appeals,
issuing and responding to civil money claims can all be done online.
Part IV of the Legal Support Action Plan states that: ‘the Government has also
recently provided: £20m in Next Generation Services funds to encourage
innovation and research and development in the services sector, including a
specific study to identify and remove barriers to artificial intelligence in legal
services; £700,000 to the Solicitors Regulatory Authority to support and develop
87

p.19 of the Legal Support Action Plan 2019.
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artificial intelligence in the legal services sector; and £2.7m for a Reducing
Parental Conflict Challenge Fund, which will provide grant funding to innovative
projects, to gather learning on what works to reduce parental conflict’88.
Part V of the Legal Support Action Plan acknowledges that the legal profession
is:89
vitally important to our justice system, and it is important that we continue to
support it. It is imperative that we continue to attract and retain the best legal
talent to ensure that we can call on a dedicated base of legal practitioners now
and into the future.
Barristers were driven to vote with their feet and strike for the first time in 800
years in 2014 after the government announced cuts to legal aid. In 2021, members
of the Bar, particularly the Criminal Bar, were sufficiently frustrated with the
current legal aid arrangements that they protested again to protest against the
untenable conditions. Many people within and outside the profession consider that
the reduction in legal aid funding has had an adverse impact and contributed to
the shortage of barristers and judges available in criminal cases. This is not only
hampering efforts to reduce the backlog of trials created by the closure of most
Courts during the Covid-19 pandemic, but also having an adverse effect on morale
at the Bar and the legal profession more generally. With alarming frequency, trials
are being delayed because barristers cannot be found to prosecute or defend.
Further, at present, there are not enough part-time judges to hear cases.
Legal aid is necessary in some but not all cases to enable access to justice. A vital
balance must be struck between access to justice for some without denying justice
to others. Thus, a rule whereby ordinarily costs lie where they fall is advantageous
because, inter alia, a defendant to a legally aided claimant is not at risk of having
to pay two sets of costs. He or she is merely at risk of having to meet whatever
legal obligation he or she actually owes.
Conclusion
While there is no easy way to sort out the confusion of current legal aid
arrangements and the Legal Support Action Plan 2019 is evidence of progress, it
88
89

p.35 of the Legal Support Action Plan 2019.
p.38 of the Legal Support Action Plan 2019.
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seems that much more needs to be done. This is in the interests not only of the
individuals concerned but also the justice system, the legal profession, the
fundamental principles of justice and fairness which are integral to the proper
functioning of a democratic society. Our legal system is one of our greatest and
most valuable exports. A shining example to legal systems in other jurisdictions.
Access to justice is not just a laudable principle but an essential requisite of a
civilised society. In all cases, early resolution should be encouraged. Some of the
burden for this is likely to fall on the legal profession to ensure that litigation is
only advised (and pursued) as a last resort and as far as possible, disputes are
resolved before they incur significant legal fees. In civil cases, in terms of
immediate practical steps Her Majesty’s Government could take to increase
access to justice and reduce the financial burden of litigation is to reform the
existing costs rules where the losing party pays their own as well as the winner’s
legal costs by introducing a system based on the American litigation costs model
where, absent unreasonable behaviour, parties bear their own costs. This would
enable parties to litigate with greater certainly as to the legal fees they may have
to bear and when they might have to pay them. It would also encourage
prospective litigants to avoid triggering the costly and uncertain process of
litigation lightly.
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Criminal and Family (Children) Cases:
Legal Aid - Arrangements and Implications
James Taghdissian
Why Legal Aid?
My experience of the legal aid system has been as a barrister over 16 years.
Having practised primarily in criminal and family cases, I believe legal aid to
be of critical importance not only to litigants but also for the smooth running of
our courts and the justice system. Few, if any, of those whom I have represented
under a legal aid certificate have been undeserving. This applies equally to those
for whom I have acted ‘pro bono’. Many, many of our fellow citizens who
cannot afford to pay privately for legal aid would benefit by receiving timely
legal advice and representation: the evidence for this can be seen from existence
of and numerous requests made to Free Representation Units and similar
organisations set up to help people who are not eligible for legal aid and cannot
pay for advice.
I propose reforming legal aid in the ways set out below. Although the pandemic
has stretched the public finances and left limited scope for greater spending,
legal aid is so integral to the effective operation of the justice system that there
is a case for higher proportionate spending, and for making other changes. Nor
should legal aid be treated as a type of difficult political problem, sometimes in
the news but left unresolved. In criminal cases, it is as important as it is right
that the defence of those whom the state asserts are guilty of serious criminal
offences, where the penalty is imprisonment, is funded. Never should it be a
media story that a murderer or rapist, however reprehensible they and their
offending may be, received £x from the tax-payer to defend themselves. The
reason is obvious: public confidence that our criminal justice system works so
that the guilty are convicted and punished and the innocent acquitted, exists
because our adversarial system sees a defendant’s case robustly argued.
Witnesses are vigorously challenged by defence counsel with the jury
convicting because, having heard all of the evidence being tested, they are
satisfied beyond reasonable doubt of guilt. When a British citizen is convicted
abroad, do we have the same confidence in the fairness or that conviction? Often
no and not through chauvinism: it is because our understanding of a fair trial is
that the defendant has independent representation who will argue the
defendant’s cause without fear or favour. Legal aid underpins this.
55

Reforming Legal Aid

The wider, positive impact of legal aid in civil (i.e. non-criminal) cases should
not be underestimated either. There has been a huge expansion in the role of the
state in our lives. Should legal aid really be unavailable to those of us (and it
is ‘us’ not ‘them’) who need to challenge the decision-making of the state in
matters of health, education and social care? It may be that the insurance model
is considered appropriate and expanded so that, for example, the current optional
extra of legal expenses insurance to home/motor insurance becomes
compulsory. Such proposals are, however, outside the scope of this paper.
The Focus of this Analysis
Here, however, my focus will be on the role and impact of legal aid
arrangements on criminal and family (children) cases -- two of my practice
areas. In describing cases a general rule is here applied, namely that details will
not be given which might identify those I have represented. What follows,
therefore, though apparently generalised comment, stems from my actual
experiences as prosecutor and defence counsel and as counsel for mother, father,
local authority, intervenor and/or children as the case may have been.
Legal Aid in Practice: The Problems in Private Law Children Cases
In Children Act cases, the welfare of the child is paramount: legal aid is
available as of right to those holding parental responsibility where care
proceedings have been initiated. I propose it should similarly be available in
private law cases involving the contact and living arrangements of a child where
welfare and risk issues need to be considered. In cases without such issues, for
example, where parents cannot agree at which motorway services a handover
should take place, legal aid would not be available and the parents would be
required to fund such litigation themselves or be diverted to ADR. Legal aid
would, however, be available until the court determined that risk issues such as
domestic abuse or neglect were not relevant factors in its decision-making: the
availability of legal aid would assist the fair and swift progression of the case.
Domestic Abuse: An Inequality of Arms Between Aided and Un-aided
Cases involving domestic abuse are very much in the news and domestic abuse
has, rightly and none too soon, come to the fore of policy consideration. There
appears to be an acceptance at macro level that domestic abuse is deeply
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destructive and harmful to primary and secondary victims but also to the
perpetrator, albeit concern rarely extends to them for various good and
sometimes bad reasons. At micro level, however, there is a considerable gap in
understanding the impact which restrictions on legal aid have on cases involving
domestic abuse.
In private law family cases, legal aid was restricted under LASPO, in order to
divert cases to ADR. This restriction was driven by financial considerations and
it has caused a myriad of difficulties for litigants and the courts.
Those who allege domestic abuse has been perpetrated against them can receive
legal aid subject to meeting financial tests. The alleged perpetrator does not
receive legal aid. This is the case even though adverse findings may have a
significant and detrimental impact on their welfare, living arrangements and
employment and, consequently, on the children too. This creates an inequality
of arms in a legal dispute which has life-long consequences for the child(ren)
and parent(s). Surely, objectively viewed, this is unfair?
Regrettably, if the party who does not qualify for legal aid instructs a legal
representative, it is entirely possible – indeed, often a clear tactic of the legally
aided party - for them to exhaust their funds before the case reaches a stage
where the key issues of whether or not domestic abuse occurred and consequent
impact on the welfare determination is considered.
By way of example, the father seeks an order for a shared care child
arrangements order. The mother opposes this and claims there was domestic
abuse in the form of coercive or controlling or other abusive behaviour towards
her in the relationship. The mother passes the test for legal aid, the father does
not but chooses, nonetheless, to instruct a lawyer to represent him. Both parties
attend the First Hearing Dispute Resolution Appointment (FHDRA). The court
identifies the issues and considers Family Procedure Rule 12 Practice Direction
J, domestic abuse. It considers that at the FHDRA there is insufficient
information to determine whether a fact-finding hearing is necessary and so
adjourns with directions being given for short statements to be produced, police
information to be gathered (the costs being either shared or falling on the
mother’s legal aid certificate) and adjourns the case for 28 days.
The parties return after 28 days to the adjourned FHDRA. The mother is
represented under her legal aid certificate, the father has paid his lawyers’ a
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‘refresher’ fee. Nothing has actually happened as yet beyond information
gathering. In cases where the father has instructed a solicitor who then instructs
counsel, the father’s costs will be considerable and, even at this stage, run into
the thousands of pounds. If the statements and disclosure have all been received,
the court may direct a fact-finding hearing and will give directions for
such. Alternatively, some disclosure may not have been received so that a
further adjournment is ordered. Even if, tactically, the recipient of legal aid, does
not seek adjournments for various reasons, the privately paying party can, on
this fairly typical explanation of the early stages of an application for a child
arrangements order, very quickly exhaust their means of paying for
representation.
How is this fair?
Unfair for Both Parties, Distracting for the Court?
It is obviously unfair to the father (in the example), who has exhausted his funds
and either withdraws his application or represents himself. The unfairness is
compounded by him needing to conduct his ‘defence’ himself, with his
questions being asked by the judge or legal advisor and with limited scope to
ask supplementary questions. It is also unfair insofar as he may, through being
challenged by his own lawyers, have come to understand that he needs to admit
allegations or make admissions which then remove the need for a trial.
It is unfair on the mother who, despite the court undertaking the questioning,
will potentially be put through the ordeal of having to prove her allegations and
have the trauma of hearing the person whom she alleges abused her, asking
questions and being ‘helped’ by the Court. It is a distraction to the Court which
has to spend valuable time understanding the father’s questions, possibly
clarifying and/or reframing it as a question and then undertaking the questioning
whilst also considering the answers and discharging its duty to consider the
evidence and reach a fair decision.
Ultimately, it is unfair on the children.
In criminal trials involving domestic abuse and unrepresented defendants, the
practice has been for a lawyer to be engaged on the defendant’s behalf to
question the complainant. It is understood this approach is to be adopted in the
family court following the Domestic Abuse Act being passed. Whilst it goes
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some way to addressing the issues from the perspective of the complainant and
the court, it does little to assist the defendant advance their defence/case. The
lawyer engaged to act for them is not their lawyer in the sense of having a wider
duty to them: they remain unrepresented. Since evidence in most trials need to
be pieced together, jig saw like, to form a bigger picture, the underlying
unfairness to the ‘defendant’ remains. Arguably if the funds can be found to
provide legal assistance (albeit for the benefit of the complainant) at trial, it
would be preferable to provide it from the outset and throughout since, such
representation may well prevent the need for the trial in the first place.
In terms of the represented party, however, the fact that they qualify for legal
aid in a civil case, comes with a ‘sting in the tail’ in the form of the statutory
charge. The statutory charge has existed for many years and allows the legal aid
agency to recoup the costs of a party’s legal aid should that party succeed in
recovering property in the course of their dispute. From a policy point of view,
the statutory charge serves to create a level playing field so that the recipient of
legal aid who recovers or receives money/an asset is in no better position than
someone who did not qualify and who has had to contest the dispute leading to
them receiving assets privately.
Whilst the statutory charge does not apply to those who are legally aided where
the only application is for a child arrangements order, it does apply where there
is a concurrent or subsequent application for financial proceedings. The costs of
both sets of proceedings can then be reclaimed by the LAA against any
recovered or preserved asset. I have little difficulty with the policy
considerations behind the statutory charge, namely that the tax payer should be
entitled to recover its spending against asset recovered/received through
litigation. In my opinion, however, the current (in fact long-standing) interest
rate of 8 per cent which is charged is unfair and should be levelled at the average
of the inflation rate until the asset is realised.
It should also not attach to costs incurred in concurrent or previous applications
for child arrangements orders. Nor should it attach to costs incurred due to
administrative or procedural failings for which the Court is responsible.
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Next Steps: Containing Costs, Retrospective Means-testing and a Role for
the Courts
Having argued for an extension of legal aid to all defendants in criminal cases
where one or more charge carries a custodial sentence and in private and public
law children cases, how should this be paid for? Means testing in the initial
stages should be avoided because the system can and does run more smoothly
through/with the involvement of legal representatives. I would continue with the
current requirements that those who operate legal aid contracts must
conduct cases in a way which reduces costs and that they must not pursue cases
which are without merit. Indeed, such duties could be strengthened to prevent
vexatious litigation being pursued by requiring all legal representatives to
certify at each hearing that the merits of the application or case have been
considered and are considered met.
Instead, there should be a requirement in both criminal and private law family
cases for the court, upon conviction or disposal, to identify the total legal aid
costs of each party with a presumption that a contribution of up to 100 per
cent of the costs should be ordered unless a lesser amount or no contribution is
considered appropriate. The burden of rebutting the presumption would be on
the litigant who would need to demonstrate their financial circumstances meant
the presumption should be disapplied. Any non-compliance with financial
disclosure would see and the court presume a 100 per cent contribution should
be ordered.
The purpose of the presumptions would be to ensure that those able to pay
towards their legal costs do and with the penalty of a full contribution flowing
from any failure to provide full information as to means. The Court would be
required to consider litigation conduct as part of its determination of the amount
of any contribution and whether any contribution would cause exceptional
hardship to the litigant including in the context of existing debt. This would not
apply in public law children cases because these cases involve allegations of
significant harm to children and where parties’ and the Court’s decision-making
should not be undertaken with an eye to costs.
In effect, this would be a retrospective means testing. The benefit of such
approach would be that (a) evidence as to means could be obtained whilst
allowing proceedings to continue without interruption; (b) there would be
equality of arms so that proceedings would be fair and no party disadvantaged
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by being unrepresented; (c) conduct during the course of the litigation would be
thrown into the spotlight and would focus the efforts of parties and their legal
representatives on narrowing issues and reducing costs; (d) the presumptions
would ensure that contributions were made and (e) it would address the current
unfairness of a defendant in criminal proceedings who pays privately for their
representation and who is acquitted, only being able to recover their costs up to
the legal aid limit.
Reforming the Structure
A further reform would be to abolish the current structure whereby the LAA is
an executive branch of the Ministry of Justice or, as before, a QANGO. Instead,
responsibility for the administration of legal aid should be handed to HMCTS,
which is responsible for Courts and Tribunals, since, at present, there is a
disconnect with the organisation charged with arranging and managing the
funding of litigation (the LAA) having no responsibility to the Courts and the
judiciary. If HMCTS administers legal aid, the responsibility for funding and
the effective operation of the justice system would be brought within a single
organisation with the potential for increased efficiency and reduction in
administrative costs.
There is, of course, a need to encourage parties to reach agreement and not to
pursue unmeritorious cases. Since the Court determines the relevant issues to be
tried, the Court could at various stages be required to determine if legal aid
should continue for both parties or, if the case should be diverted to ADR, at
which point, for example, the entitlement to legal aid is removed or reduced to
that applicable for mediation.
In criminal cases, whilst it might be an added pressure on a defendant in their
decision whether to maintain a ‘not guilty’ plea to trial (alongside the reduction
of credit after various stages), removing the need to contribute to legal aid up to
an effective PTPH with the contribution becoming payable afterwards would
also serve to ensure that only those cases which should be pursued to trial are.
An alternative would be to continue legal aid through to trial but require the
Court at the outcome to determine the total legal aid costs of representation in
court and to order payment of a contribution (up to 100 per cent depending on
means) as part of the sentencing exercise with there being a rebuttable
presumption in favour of a contribution being ordered save in cases where
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immediate custody of 12 months or more is imposed and, where there is an
acquittal, a discretion to impose an order that the acquitted should contribute if
just to do so.
As set out, the system currently works against the swift resolution of cases or
diverting cases to ADR by removing the easy access at an early stage in a dispute
to legal representation. If legal representation is provided early with the
decision-making and funding organisation being the same and there being a
legal requirement to order a contribution so that the merits and conduct of each
party can be considered at the end of the case with a presumption that they will
be required to contribute, then, arguably, the system will have discharged its
core functions of enabling access to justice in pursuit or defence of meritorious
legal rights.
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Questions and Failings
Sheila Lawlor
Today, the legal aid system appears to many people to be struggling under the
consequences of changes ushered in by the LASPO Act of 2012, prompting
concerns about access to justice. That measure was introduced as the Coalition
sought to restore the public balance sheets and rein in public spending. But it also
reflected, as this analysis explains, a trend in how government came to operate in
this country over the later 20th century. The trend involved and reflected a belief in
the superiority of bureaucracy as a means of governing fairly and efficiently, one
version of which was developed at the start of the century by thinkers such as Max
Weber. To the theoretical approach others added a collectivist one (adopted by the
UK’s 1945 government) and subsequently variations of managerialism adopted
from the 1980s by successors of left and right.
For legal aid the implications were significant. As policy in the 1980s and 1990s
aimed to curb the rise in public spending, management and structural changes to the
system were devised to this end. The 2012 LAPSO Act went further in changing
both the organization of the system and arrangements for determining eligibility
bequeathed by the 1999 measure. It also seemed more seriously to modify the
premise of the original 1949 measure to provide legal aid to people ‘of slender
means … to prosecute a just and reasonable claim or defend a legal right and allow
counsel and solicitors to be remunerated for their services …’.
The Concerns
This analysis explains that the attempt to curb the steep rise in legal aid costs was
part of a wider policy by governments seeking to grapple with the public finances
as Conservative and Labour regimes from the 1980s battled to contain public
spending. One result has been to put the spotlight on the perceived consequences to
legal aid of such cuts, more so than on the changes to structure. Certainly, legal aid
suffered under the Coalition’s fiscal policy, as did a number of other publicly funded
activities. The figures speak for themselves, and the picture that the charts illustrate
here (pp 35-41) is not merely of retrenchment, but of an overall decline in the
proportion of public spending to GDP after 2010.
Retrenchment is only one side of the story. The change to the system’s structure,
under the late 20th century reforms and, more dramatically, as brought about by the
LASPO Act in 2012, are part of the tale of a system in failure. Thus there are
concerns, including those highlighted here, about delays, about the restrictions not
only on eligibility for civil legal aid but about the anomalies they can lead to in a
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variety of cases, and about the potential for unfairness. Meanwhile the courts
system, already struggling under backlogs and closures exacerbated by the
pandemic measures, has been further impeded by litigants in person, who despite
the consistent help given by the courts are neither their own best advocates nor
conducive to an effective and efficient courts system. Some of these points, and
instances of how, in practice, they affect the justice system, are highlighted here.

Ends or Means?
One conclusion drawn here is that the structure of the system matters; that today’s
arrangements do not operate effectively. In the case of legal aid they bring
bureaucracy, complexity and costs, which have been noted by the Law Society.
They reflect a later 20th century trend to impose management and structural changes
on various public services from education to legal aid, under an official, centralized
body, under law and subject to a number of rules and guidelines. In the case of legal
aid the statute was the 2012 Act, the Lord Chancellor’s and others’ guidelines
following, and the Legal Aid Agency established to organize and distribute legal
aid.
Such arrangements were not the result of blue skies thinking by the Coalition. They
owe much to a hypothesis about the efficacy of the bureaucratic state in the earlier
20th century and the successor managerialist structures that became entrenched over
the century. They were justified by what became an orthodoxy of governance, that
the ‘how’, the structure, matters as much as the ‘why’, the purpose. Ultimately the
structure brings its own purposes, the officialdom of the state can in practice
override the decision made by an electorate to fund a given purpose from taxation
as a public good.
Whether Whitehall’s structures, so expressly and minutely ordained in the current
law on legal aid, provide the most effective or efficient basis for the task with which
they are entrusted is an open question. Is the present system with its cocktail of rules
and criteria centrally administered best for the task? The procedures, the centralized
nature of the organization and its civil service basis, the LAA structure and its
arrangements for deciding on the vast number of applications may well not be the
most effective or efficient basis. The officials, even when legally qualified, have a
civil servant’s focus. They may still lack the detailed knowledge and practical
experience of the law to the degree needed to make an authoritative decision about
a case and on whether it should be granted legal aid under the current rules. There
are concerns shared by some of the contributors here, about decisions taken on the
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merits of a case within the purview of the Act, as there are about whether the current
basis for distributing funding gives the best value for money.

Bureaucratic structures and elaborate guidelines with checklist methods may, and
often do, give the semblance of fairness. But they do not substitute for a working
lawyer’s experience – with clients or in the courts representing different sides –
building an authoritative knowledge of the law and an ability to judge the merits of
a case. Lawyers, solicitors and barristers alike, must have both an academic
grounding in the law to degree (or postgraduate diploma) level and practical training
in applying their knowledge and then make their way in a highly competitive
profession. Such attributes are reinforced by learning ‘on the job’, gaining
knowledge of each case and developing practical experience. Their decisions and
approach are subject to the scrutiny of other equally highly educated and trained
specialists in the subject, to the judgement of a learned judiciary, and to the
challenge of a competitive profession and informed opponents in one of the most
public and adversarial forums of the land, the courts.
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Conclusions
Sheila Lawlor
Over the years since the introduction of the 2012 LASPO Act many distinguished
voices from Parliament and the professions have raised concerns about the regime
it ushered in, particularly about its funding, the implications for those who give and
those who seek legal advice, with questions also raised about how means and merits
testing work. Recent assessments, e.g. from the Home Affairs Select Committee and
The Law Society also raise questions of structure.
The focus here has been primarily on the structure of the system. The report raises
questions about how and by whom decisions on matters of law are reached, and
about whether there is an adequate system of accountability and scrutiny. Legal
commentators have concern about potential unfairness built into the system, about
the anomalies and complexities which mitigate against smooth and rapid justice on
certain matters, delays in the system, concerns about the scope of the civil legal aid
and the narrow application of the rules.
Some of these problems are prompted by the general nature of the centralized,
bureaucratic model, others by how the system has developed and the difficulties for
the operation of the legal system and access to justice to which it gives rise.
The contributors to this analysis conclude:
1. The bureaucratic model is not the most effective basis for reaching
judgements about specialist legal matters. It is a poor substitute for decisions
taken by practising lawyers working in a highly specialist and competitive
profession whose decisions are subject to constant scrutiny in an adversarial
forum. (SL)
•

A centralised system ordained in law subject to a panoply of rules and
guidelines can mistake end for means. Decisions reached about the merits
of an application for aid are made by officials who decide about matters of
law subject to rules and guidelines. They are obliged to do so. But career
civil servants may lack the in depth professional legal knowledge and
experience to judge the merits of a case and reach fairly accurate judgements
about the likelihood of success. They are bound by internal civil service
rules, frameworks and remit and subject to statute, guidance and guidelines
and internal priorities and culture. The system lacks an effective basis for
accountability and an effective mechanism for adequate scrutiny.
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1.1 The LAA structure may not be the most effective for reaching decisions
about specialist legal matters. (GR, Report)

• Neither the Director nor caseworkers need be legally qualified.
There is no obligation for either the Director or the LAA caseworkers, to
whom cases can be delegated, to be legally qualified. The current Director
has a legal qualification, but the working lawyer’s extensive and up-todate knowledge of the law and practical day to day experience is not a
requirement. Another official, the ‘Principal Legal Adviser’(PLA*),
assures the Director of Legal Aid Casework that funding decisions are
correct. (*The current PLA has been a CPS lawyer and has a civil service
background as legal adviser to the Attorney General and on the Home
Office legal team.) Other officials who help determine many cases need
not have a legal qualification.
• Decisions are made by the Director (The Director of Legal Aid
Casework) under S.4 of LASPO in accordance with statutory
eligibility, but not necessarily on the basis of legal advice.
Advice can be taken from government lawyers but responsibility for
decisions lies with the Director. Not all cases are referred to the legal team
though high profile cases for the Court of Appeal or Supreme Court tend
to be. If advice is given, there is no obligation to take it. In practice,
decisions are/can be delegated to LAA officials. There is an internal
review process for appeals and the right of appeal to an Independent
Funding Adjudicator (IFA).
The Director is subject to guidance and instructions by the Lord
Chancellor about functions under the Act, but not on determining
individual cases or applications, on which decisions must be exercised
independently. Such guidance appears to cater for a box-ticking,
bureaucratic approach rather than encouraging the exercise of informed
legal judgement on a particular case.90
For the 2021 Guidance see, Lord Chancellor’s Guidance under Section 4 of the Legal Aid,
Sentencing and Punishment of Offenders Act 2012, Doc Ref: LCG-S4 version 1/202, Issue Date:
4 August 2021, Produced by: Civil and Family Legal Aid Policy Team.
90
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• The decisions made by the Director under statute, are made
independently of the Lord Chancellor.
The Lord Chancellor is accountable to Parliament for the activities of the
LAA and takes parliamentary questions (with responses prepared by
officials in the LAA) but is not (as noted in the report) responsible for
decisions made by the LAA. The Director submits an annual report on the
LAA activities, which the Lord Chancellor lays before Parliament, but
beyond that report there does not appear to be an opportunity for formal
parliamentary scrutiny or questioning.
1.2. There is no adequate system of accountability. (GR, Report)
• No formal mechanisms for accountability and scrutiny exist.
There is no robust system in place to check on the exercise of internal
power and no system of accountability to taxpayers or of direct
accountability to Parliament other than (i) via the submission of an annual
report of activities laid before Parliament and by the Lord Chancellor and
(2) an appearance by the Chief Executive and Director before the Public
Accounts Committee in their accounting roles.
The LAA is an ‘executive agency’, its budget and administration is
independent of the sponsoring department. The aims, objects and
functioning of the LAA are governed by the official, LAA Framework
document, agreed with the MOJ, the Lord Chancellor and Permanent
Secretary with the LAA Chief Executive, its purposes and aims set out in
the annual business plan. Policy on caseload decision making is governed
by statute and the statutory duty is to provide access to justice, which used
to lie with the LSC and is now transferred to the Lord Chancellor.91

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/fil
e/1008832/210804_Lord_Chancellor_s_s4_Guidance_-_FINAL.pdf
91 Executive Agencies, Guide for Departments, Public Bodies Handbook Part 3, (replacing 2006
document), The Cabinet Office, 2018. The agency is supposed to ‘allow the delivery of executive
functions of government to be carried out separately from – but with a policy and resources
framework set by – a primarily policy-focused department’.
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/fil
e/690636/Executive_Agencies_Guidance.PDF
For the Legal Aid Agency Framework Document
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1.3. There is no systematic basis for effective external scrutiny of decisions
made or for direct accountability to Parliament. (GR, Report)
• There is no formal basis for external parliamentary scrutiny of the
LAA’s work or decisions, these being for and between civil servants
in the LAA and the MOJ but there is an appeals procedure.
The Director of Legal Aid Casework is an independent agent and civil
servant, and subject to internal civil service management procedures in
respect of overall conduct of duties, though not in respect of decisions on
specific cases. LAA staff are civil servants internally appointed and not
externally monitored or accountable. Powers lie with the Chief Executive,
a member of the Ministry of Justice’s ‘Executive Management
Committee of the Board’. This includes the powers to devolve functions
or responsibilities for procurement under government procurement rules.
• The appeals procedure is too limited
The appeals procedure is internal, though a right exists to appeal to an
Independent Funding Adjudicator from private legal practice (IFA), the
decisions of whom are binding on the Director. There can be judicial
review of the Director’s decisions.

2. The Commentaries: The legal opinion
•
•
•
•
•
•

There is concern that the category of civil case covered by the legal
aid system is too narrow.
Even when a case falls within purview, the merit test is applied too
strictly. (JF)
The system appears to be too costly to operate. Access can suffer. (JF)
The rules and guidelines leave the system open to potential unfairness and anomalies. (JT)
Early access to justice has suffered and there are concerns about
delays in accessing the system. (EL)
There is scope for efficiency savings in the Criminal Justice System.
(MH)

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/fil
e/372206/laa-framework-document.pdf
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2.1. Legal Aid in civil cases is perceived to be failing. (JF)
•

There is concern that the category of cases covered is too narrow.
Whereas legal aid under the 1999 Act aid was potentially open for all
cases other than those prohibited, the LASPO measure restricts potential
aid to those cases listed in the act for advice, mediation or representation
in courts, subject to a means and merits test. As a result, access to legal
aid for many cases including private law cases, has been removed. (Ed.)92

•

Even when a case falls within purview, the merit test is applied too
strictly.
To pass the civil legal aid merits test, a case must have legal merit, pass
a ‘prospects of success’ test, with a 50 per cent chance of being
successful in court, a ‘reasonable private paying individual test’ and a
‘proportionality’ test on whether the benefits of success to the applicant
are proportionate to the costs. (Ed.)

2.2 The general system seems too costly to operate. Already the private
sector has become involved in supporting the justice system and further
change in this direction should be explored. (JF)
•

The Legal Aid system appears to be too costly to operate with
implications for access.
The costs associated with the administration of the scheme combined
with insufficient recovery of costs may make the system more expensive
than need be. The right to access, guaranteed by the ECHR, may be
threatened and some of the poorest people are likely to miss out.

Potentially eligible are cases involving asylum and immigration, human trafficking and slavery,
domestic violence, ECHR rights, public law some personal injury, debt and housing (where the
home is at risk), clinical negligence cases which result in suffering by a child, appeals to a first
tier tribunal on an error of law or to an upper tribunal, court of appeal or supreme court on a point
of law, judicial review action against public authorities, mental health/capacity and SEN.
Permitted civil law cases are listed in Schedule 1 of the 2012 Act.
https://www.legislation.gov.uk/ukpga/2012/10/schedule/1/enacted A summary of the rules on
financial eligibility can be found at https://consult.justice.gov.uk/digital-communications/legalaid-eligibility-and-universalcredit/supporting_documents/annexcsummaryofcurrentlegalaidfinancialeligibilityrules.pdf (Ed.).
92
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The private sector has in recent decades successfully supported the
justice system and further involvement should be explored.
The trend in general policy to outsourcing public functions has prompted
changes in the justice system. In the criminal system, a number of prisons
are managed privately as is [some] court security.
In civil cases litigation funders make an investment for financial return
and have supported some significant, successful cases. Already
conditional fee agreements transfer the financial risks of the claimant’s
case to firms of solicitors and barristers specialising in such
arrangements. Risk can also be covered by litigation insurance.

2.3 The rules and guidelines leave the system open to potential unfairness
and anomalies. (JT)
• The application of the rules in private family law cases involving the
contact and living arrangements of a child where there are questions
about welfare, can make for anomalies and unfairness in the way the
system works.
Whereas in care cases under the Children Act, legal aid is available as of
right, in private law cases it is not. Both types of case require the court to
have the welfare of the child as its paramount concern and yet, private
law cases are the poor relation whilst often being extremely challenging.
Under the LASPO Act, legal aid for private family law cases is restricted
and in domestic abuse cases the delays which can occur due to the various
stages of proceedings arguably prevent the Court from making timely
decisions having been able to focus on the real issues: extending legal aid
is not a panacea, but would be a good start in tackling the problems our
system is facing
• The means testing regime in private law children cases, as well as for
defendants in criminal cases (where a charge carries a custodial
sentences) can prevent the smooth running of the system. It also
makes for unfairness to a defendant in criminal proceedings who pays
privately for representation and, if acquitted, is only able to recover costs
up to the legal aid limit.
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2.4 Early access to justice has suffered under the new system, with concern
about the delays in accessing the system. (EL)
•

There are concerns that the supply of legally qualified people to
advise in legal aid cases has shrunk. Litigants may not be able to access
representation or legal advice. Protracted litigation may not only waste
resources, but exacerbate the significant backlog of cases.

•

The backlog of cases needs to be tackled. The Ministry of Justice
figures (June 2021) indicate, the backlog of criminal cases to be heard
by crown courts had reached 60,692. More generally, the National Audit
Office suggests the backlog of cases is likely to go beyond 2024.
Reducing the backlog in criminal courts (nao.org.uk).

•

Early resolution should be a fundamental aim with a range of
different potential solutions.
The Legal Support plan (2019) indicates some options, but more needs
to be done. The Legal Support Action Plan 2019: Legal Support: The
Way Ahead (publishing.service.gov.uk). A start could be made in
promoting early resolution, particularly in immigration, asylum, social
security, housing and other civil cases with a range of solutions, other
than legal aid, considered

2.5 There is scope for efficiency savings in the Criminal Justice System.
(MH)
There are good reasons to treat the Criminal Justice System as a whole system,
not as different parts operating in isolation to one another.
•

If the system is to be efficient a more ambitious debate is needed
about value for money across the whole system – e.g. the functioning
of the courts, the sentencing regime and the use of short prison sentences,
the right to jury trial in ‘either way’ cases, as well as legal aid. A ‘value
for money’ measure should be included in discussing future changes:
o

Imprisonment: The imprisonment of too many of the wrong
people is extremely expensive and may serve no useful purpose
other than appear to act as a deterrent to recidivism.
Rehabilitation should be considered as an alternative to short
sentences which may be ineffective at protecting the public.
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Jury trials are expensive. A debate is needed about whether
their use is always justified. For instance should ‘either way’
offences have a right to trial by jury and what circumstances or
cases justify the absolute right to jury trial? Under the current
rules, indictable offences are tried by jury, summary offences are
not and either way offences can be. A large number of jury trials
concern either way offences.
While the use of technology in the justice system should be
treated with caution, provided fairness and justice can be
done, technology can bring certain benefits. The question
should be whether fairness and justice can be done not whether
perfection can always be achieved. Providing ‘justice by app’ is
an example of the misuse of technology and brings risks.
Nonetheless, there is scope for use of technology for video trials
as well and in other contexts – for example remote court hearings,
participation of duty solicitors in police interviews, if the suspect
agrees.
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Future Reform - Devolving Funding and Decision Making (SL)
•

For the longer term, the current centralised and complicated system
should be replaced. Government should decide on the basis for and
amount of public funding. Funding should be distributed to those
with specialist knowledge and experience working in the field. The
principle of devolution of powers and budgets under law should be
explored.
In other publicly funded services, recent reforms have been based on the
principle of transferring decision making to those working on the spot
who have specialist knowledge and experience working in the field.
Although there may be little appetite for radical upheaval, this example
should be followed for the distribution of legal aid.

Further Changes of Approach are Needed (JF)
•

A government pledge to set up a Royal Commission on the future of
legal aid would be welcome. The government is already pledged to
establish a Royal Commission on Criminal Justice.

Improving Access to Justice (JF)
•

In order to increase access, greater private sector involvement should
be explored. The potential for extending further private sector
involvement should be considered and whether it can also help to
reconfigure the legal aid system. Root and branch reform and a
change in government policy may be needed.
If it resulted in an increased level of support for people unable to afford
civil litigation in meritorious cases, the benefits would be significant. The
House of Commons Justice Committee has presented proposals for
reform (HC 70, 27 July 2021) which are valuable, but insufficiently
radical.
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Making the System Fair (JT)
•

In private law cases involving the contact and living arrangements of
a child where welfare and risk should be considered, legal aid should
be available until the court determined that risk was not a relevant
factor. This would assist in the fair and swift progression of the case.

•

Legal aid should be extended to all defendants in criminal cases where
one or more charge carries a custodial sentence and in private law
children cases. Means testing in the initial stages should be avoided so
the system runs more smoothly with the involvement of legal
representatives.
To the obligation to conduct legal aid cases in a way that reduces costs
and on the basis of their having merit, should be added a requirement to
certify at each hearing that the merits of the application/case have been
and continue to be met.

Covering the Cost - A 100 per cent contribution (JT)
•

In both criminal and private law family cases the Court should be
required to identify legal aid costs for each party at the conclusion,
the presumption being that a 100 percent contribution should be
ordered, with the burden of rebutting the presumption on the litigant.
The presumption would be that a contribution of up to 100 per cent of the
costs should be ordered unless a lesser amount or no contribution is
considered appropriate. The burden of rebutting the presumption would be
on the litigant. Non-compliance with financial disclosure would see the
court presume a 100 per cent contribution should be ordered. Litigation
conduct would be a factor the Court must consider, thus throwing the
spotlight on how legal representatives and litigants behave within
proceedings. This would not apply in public law children cases because
these cases involve allegations of significant harm to children and where
parties’ and the Court’s decision-making should not be undertaken with
an eye to costs consequences.
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Swifter Resolution
Earlier access to legal representation should be available in the interests of
swift resolution, rather than delay through diverting cases to ADR
(Alternative Dispute Resolution). A legal requirement should exist for the court
at the end of a case to consider the merits and conduct of each party’s case.
•

To promote the swift resolution of cases either
o

the need to contribute legal costs up to an effective PTPH (Plea and
Trial Preparation Hearing) should be removed with contributions
or liability to contribute only occurring from this point onwards.

Or
o legal aid should be continued through to trial but the court at the
conclusion to determine legal aid costs of representation in court
and order payment of contribution (up to 100 per cent means tested)
as part of the sentencing, with a rebuttable presumption in favour of a
contribution being ordered except where immediate a custody of 12
months is imposed and. Where there is an acquittal, there should be
discretion to order a contribution with the Court, again, required to
consider litigation conduct.
New Approaches - Early Resolution, the Rules on Costs (EL)
•

Encouraging early resolution in a number of civil cases should be
promoted. A range of solutions other than legal aid should be
explored. Such options as providing legal support provided in ways other
than legal aid, supporting innovation in access to legal services, alternative
dispute resolution and reform of the present costs rules should be explored.

•

In civil cases, current rules on costs, which oblige the losing party to
pay their own costs and those of the winning party, should be
reviewed.
One possibility, based on the American litigation costs model ‘where
absent, unreasonable behaviour parties bear their own costs’, might be
considered. Such a change could encourage prospective litigants to avoid
triggering costly litigation. It would allow parties greater certainty about
potential fees.
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Better Value for Money (MH)
•

The use of prison sentences should be reviewed and whether, for
instance, short prison sentences serve a useful purpose.

•

Doubling the sentencing powers of magistrates to 12 months (to keep
more cases in the lower courts) should be reviewed.

•

A debate is needed about which ‘either way’ offences justify a right
to trial by jury and what circumstances or cases justify the absolute
right to jury trial.

•

Provided fairness and justice can be done, there is scope for video
trials as well as the use of technology in other contexts – for example
remote court hearings, participation of duty solicitors in police
interviews if the suspect agrees.
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Epilogue

The government remains committed to the founding aims of legal aid, even if the
realisation of that aim seems more problematic today. Indeed, given the renewed
political focus on upholding the UK’s constitutional and legal freedoms since
Brexit, the importance of this country’s law and legal tradition in political,
economic and international life is more generally recognized by politicians and
people.
Legal aid has its own role to play. Having itself evolved from older and deeper
antecedents, under a legal system which for centuries upheld people’s
constitutional freedom to act as they wish unless prohibited by law –- to live their
lives, own property and assets, pursue commercial activities. Intrinsic to such
freedom was the opportunity for a person to seek justice going back to Henry
VII’s Act of 1495, which enabled ‘such persons as are poor to sue in forma
pauperis’. The 1949 Act formalized and extended the application of this thinking.
This country’s legal system is a precious asset, which underwrites the historic
freedoms enjoyed by its people. Like a tapestry it has many threads contributing
to the whole. One of these is the historic right, written into Magna Carta, of access
to justice and the law. The failings now in the system of legal aid itself considered
in this analysis, threaten this historic right. Nor is the problem, as many critics
suggest, only one of money. Rather, as happens so often with centrally-run state
schemes, one fundamental weakness lies in how the money is spent and a system
that has increasingly moved away from using professional judgement of
specialists in the field towards reliance on bureaucratic criteria.
England and Wales have an internationally outstanding legal system, based on a
profession that is characterised by highly competitive entry standards, rigorous
on-the-job practical training throughout working life, and an adversarial advocacy
system. As a result judges are amongst the most experienced, and knowledgeable
in the world, having practised over a lifetime in a highly competitive profession.
The sorry state of legal aid risks undermining the whole system. In particular, it
undermines the effective running of the courts and jeopardises the practice
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whereby young lawyers gain the experience through legal-aid cases which help
them to become seasoned lawyers and wise judges.
Despite the attempts to reduce the budget, legal aid remains a large expense for
the taxpayer, and its failings, if they drag down the reputation of the legal system
here, could also endanger the large amounts of earnings every year for Britain
because English courts are favoured internationally as a just forum for the
resolution of disputes. It is not only, therefore, justice and the age-old rights of
British citizens that call for the crisis in legal aid to be tackled, but also the
interests if tax-payers, to see that their money is spent effectively, and concern for
the wider prestige and economic prosperity of the country.
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