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Preface to the Series
Transport and energy have rarely been of such importance to the policy debate as they
are today. While central to a successful economy, they have also become important
to voters because of their impact on daily life: travel today is unreliable – often
with delays in the most routine journeys - and expensive; fuel costs are rising and
uncertain; and there is growing sensitivity to the impact on the environment of too
much of the wrong energy consumption.
In transport there are fears that things will get worse: the Government’s
ill - thought - out schemes for mass housing development and the influx of new
people are adding to the strains on an already overburdened transport system –
air, rail and road. What should UK policy be? Though the issues are complex, the
fundamental questions of policy are clear. What course should be followed? What
role should the government have? How should it set the rules? Who should bear
the cost?
The transport debate is an old one, and Politeia’s new series, On Track…?, opened by
focusing on rail. UK railways were initially nationalised by Attlee’s Labour
Government in the late 1940s along with coal, iron and steel, the Bank of England
and Cable and Wireless. Not only was nationalisation ideologically attractive to
Labour but then, and subsequently, claims were made for change on grounds that
it would prove more efficient, more effective with the workforce and bring much
needed investment. Nationalisation lasted half a century (1947-97). Rail as a form
of transport appeared to decline in comparison with the growing popularity of air
and road. Rail lines were cut or closed; public spending on rail was governed by the
political priorities of the day; rail also suffered from the rigid industrial laws then
governing Britain and was ill-equipped to counter them. In 1993 the railways were
privatised by the Conservative Government: a single authority, Railtrack, would,
from 1997 provide and run the track for a number of train operating companies. In 2003
the Labour Government ended that system, replacing Railtrack with Network Rail.
These changes have reinvigorated the more fundamental debate about structure,
funding and cost and provide the background to On Track…? In it, a number of
distinguished rail specialists introduce, analyse and debate the important and
often complicated issues behind the debate. The aim is to encourage the detailed
analysis on which policy for efficient and reliable rail travel depends. Here Chris
Bolt, Chairman of the Office of Rail Regulation, examines the role of regulation in a
successful rail system. As regulation itself comes under increasing popular scrutiny,
he explains how the present system works and how it might, in future, develop.

Sheila Lawlor,
Director, Politeia
June 2008
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Introduction
Railways are rarely out of the papers, though, fortunately, rarely now because of
safety. But hardly a day goes by without some story about fares, problems with
services, engineering overruns, or ‘excessive’ profits.
Behind the headlines, the overall picture is different. The public performance
measure (PPM, the percentage of trains arriving within five or ten minutes of the
advertised time) has improved since 2004 when it was about 81 per cent. At that
stage the Government’s rail review was in progress with vigorous debate about
the structure of the industry and its regulation. There were real concerns about the
cost and affordability of the railways, and it was unclear what the Government
wanted from them in the longer term. Now, the PPM is over 89 per cent and
rising. Safety has improved on a number of key measures. Overall passenger
satisfaction continues to increase. The industry’s structures are generally working
more effectively, and we are beginning to see the different bodies responsible for
running the railways working more in partnership to meet the huge challenges
still facing it. Governments – in Westminster and Holyrood – are clearer about
what they want from the railways and have shown that they are prepared to
invest in worthwhile improvements.
This pamphlet will review the organisation of the railways in Great Britain. It
will consider the role of Office of Rail Regulation (ORR), the statutory regulatory
board created in July 2004 to replace the former role of Rail Regulator, which I
chair. How effective is regulation in general, and rail regulation in particular?
How well does the ORR tackle its responsibilities as the independent economic
and safety regulator of railways? Has ORR focused on the right issues?



I
A Changing System
Rail Privatisation
The railway industry in Great Britain went through a major change in the years
after 1994. What was formerly a single nationalised industry was restructured
into more than a hundred separate companies. Ownership of the infrastructure
(track, signalling and stations) was transferred to Railtrack. Other companies
took responsibility for train operations, and for different parts of the supply chain
(ranging from the ROSCOs – the rolling stock leasing companies with asset values
of several billion pounds – through the track maintenance and renewal companies
to small expert bodies responsible for activities such as demand forecasting). All
these elements were transferred to the private sector through a variety of methods
including trade sales, tenders and (in the case of Railtrack) the sale of shares
through a public flotation.
The result was an industry which was vertically separated between the
infrastructure – the track and signalling – and train operation. Although EU
directives required separate management of these activities, in Britain we went
further and put them into different ownership1. The resulting split of responsibility
is summarised in the table on the top of page 3.
Even before the then Secretary of State for Transport, Alistair Darling, launched his
Rail Review in January 2004, there had been a number of changes. For example:
•	the Strategic Rail Authority (SRA) was created by the Transport Act 2000 to
replace the former Office of Passenger Rail Franchising (OPRAF);
•	the approach to franchising went through a number of changes, in response
both to a perceived lack of incentive for train operators to invest in new rolling
stock and services and to financial difficulties affecting a number of franchises
which included one franchise (Connex South Eastern) being terminated; and
•	Network Rail, a company limited by guarantee, was established after Railtrack
plc went into administration in 2001.

1	It is also worth noting that EU rail directives are primarily aimed at promoting ‘interoperability’ of trains
between member states, through common technical standards and common licensing. In practice, these
arrangements have been extended to most of the rail sector in Great Britain – Northern Ireland railways
are separate and still vertically integrated – even though the proportion of trains operating through the
Channel Tunnel is very small.
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Prime responsibility for:
Strategy

Department of Transport

Service specification and franchising

OPRAF (Office of Passenger Rail
Franchising)
Railtrack

Network ownership, maintenance
renewal and operations
Network enhancement

Railtrack, SPVs (Special Purpose
Vehicles)
TOCs (Train Operating Companies)
(franchised and ‘open access’), FOCs
(Freight Operating Companies)
(competitive)
TOCs, Network Rail (major stations)

Train operations

Station Operations
Rolling stock

TOCs, ROSCOs (Rolling Stock
Companies)

The 2004 Rail Review
Although the most important reason for the 2004 Rail Review was the perceived
loss of Government control over public rail funding as a result of decisions taken
by the Rail Regulator in his 2003 review of Network Rail’s access charges, the
White Paper published in July 20042 identified five main failings in the structure
of the privatised railway:
•	‘a complex and confusing public sector structure, with too many overlapping
responsibilities and no clear command of strategy;
•	a regulatory system and contractual structure which do not give the
Government direct control of the level of public funding for the railways;
•	an over-complex private sector structure, with Government often far removed
from the impact of the decisions that it takes;
•	a relationship between track and train companies based on false and sometimes
perverse market incentives, that in many cases do not reflect customers’ needs;
and
•	a lack of operational leadership in the private sector, with no-one clearly
accountable for the delivery of improved performance and reliability.’
At its simplest, the White Paper conclusions can be summed up as aiming to turn
the railways into what it described as a public and private sector partnership: ‘a
public service, specified by Government and delivered by the private sector’.
2 DfT (2004)
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One major change introduced by the White Paper was the transfer of responsibility
for rail strategy and funding in Scotland, together with the management of the
ScotRail franchise, to Scottish Ministers3. Although the details were different,
there were also increased powers for the Welsh Assembly Government and for
Transport for London to specify services in their areas of responsibility and to
fund additional services above those specified and funded by central government.
The English Passenger Transport Executives, responsible for funding rail services
in the former Metropolitan Counties, while losing their status as co-signatories to
the franchise agreements, will have similar powers to specify changes in services
in their areas.
The second major change was to abolish the Strategic Rail Authority (SRA) (set up
as a result of the Transport Act 2000, and so surviving less than five years), and
transfer responsibility for rail strategy back to DfT. This change was not intended
to weaken the case for a rail strategy – though there had been arguments in the
House of Lords that the absence of a specific duty on Ministers to develop a strategy
would have this effect. Instead the idea was to recognise that the development
of strategy was a key role of central government and could not be effectively
delegated. This was seen as all the more important in the railways for two reasons:
the substantial amounts of public financial support for the private companies
providing infrastructure and train operating services, with the responsibility this
gives Ministers to establish value for public money (while leaving delivery to the
private sector); and the need to link rail strategy firmly to other transport (and
indeed wider planning and environmental) policies.
However, the abolition of the SRA had other consequences. Network Rail took
on the SRA’s role in developing route utilisation strategies (essentially mediumterm assessments of the potential demands for passenger and freight rail services
on different parts of the network and the options for meeting those demands,
including through more effective use of the existing network). This, combined
with a new ‘overall responsibility for the performance of the network’ (as the
White Paper put it), changed in quite important ways the role of Network Rail,
and the dynamics of its relationships with train operators (see below pp. 5–6).
A further consequence of the abolition of the SRA was the transfer of its
responsibilities for franchise award and franchise monitoring to the Department
for Transport (DfT), along with responsibility for taking forward major projects
such as the replacement for the high speed train (HST) and for the introduction
of the planned new European Rail Traffic Management System (ERTMS). While
perhaps these changes had administrative convenience, they raise very different
issues from the transfer of rail strategy. For example, the need for franchise award,
monitoring and enforcement to be free from political influence is essential if private
companies are to continue to participate in providing train services through
3 A new agency, ‘Transport Scotland’, has been established to carry out many of these functions.
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franchise agreements4. And the history of the nationalised industries does not
suggest that civil servants are well placed to take major investment decisions.
The third major change resulting from the Rail Review was the transfer of
responsibility for rail safety regulation from the Health & Safety Executive to
ORR. I will discuss this in more detail later.
Other changes – whose longer-term effect is yet to be fully assessed – included:
•	modifying the periodic review process to include a clearer role for Ministers to
specify requirements – a process I will come back to later;
•	introduction of an advice and assistance function for ORR, and an increased
role in co-ordinating industry information;
•	a greater role for the Welsh Assembly and for some regional funders,
particularly in London, to specify and fund services in their areas; and
•	changes to the structure of the Rail Passengers Council – now called ‘Passenger
Focus’.
The 2007 White Paper
A further Rail White Paper, published in July 2007, set out a strategic framework for
the industry over the next 30 years, supported by a parallel technical strategy. The
Government also published the formal statement, under the revised provisions for
Periodic Review in the Railways Act 2005, of the outputs that Ministers wanted
in the five-year period 2009-2014, and the public funds available to the railways
– the so-called High Level Output Specification (HLOS) and Statement of Funds
Available (SoFA). These are key inputs to the Periodic Review of Network Rail’s
access charges which ORR is currently conducting.
The key features of the HLOS were as follows:
•	risk of death or injury to passengers or employees to be reduced by 3 per cent
(safety metric);
•	overall PPM should increase to 92.6 per cent by 2014, with delays over 30
minutes and cancellations reduced by 25 per cent (reliability metric); and
•	the network to accommodate an increase in passenger demand of 22.5 per cent
by 2014, with peak numbers in specified urban areas and at London termini
separately identified (capacity metric).
All this is supported by a commitment to substantial new infrastructure projects,
such as Thameslink and improvements to Birmingham New Street and Reading
4 	Passenger services operated without a franchise agreement (so-called ‘open access’ services) require only
a licence (issued by ORR) and access agreements (which require ORR approval), but do not receive any
subsidy.
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stations, and to the introduction of over 1,300 new carriages to accommodate the
increased passenger demand.

The capacity and performance implications are shown in the figure below:
The thirty-year trends are inevitably more speculative. But while the White Paper
says that ‘the Government believes that the investments it proposes would enable
the railway by 2030 to carry twice the passengers of today in more comfort than
today’, it goes on to recognise that ‘it is possible that demand could grow even
faster.’

Against this background, the role of the Office of Rail Regulation (ORR) will now
be considered.



II
A Place for Regulation
The responsibilities of the Office of Rail Regulation are set out in a series of
Railways Acts from 1993 to 2005. In broad terms, the ORR is responsible for the
integrated safety and economic regulation for the railways in Great Britain and in
particular for:
•	determining Network Rail’s allowed revenue to reflect the cost of the outputs
specified by Government;
•	monitoring and enforcing delivery of those outputs;
•	establishing the access and licensing regime – all train operators require a
licence issued by ORR and an access agreement with Network Rail, which
ORR also licenses – and approving individual applications;
•	enforcing and developing health and safety legislation for railways – which
for this purpose includes London Underground, trams, light rail and heritage
railways;
•	exercising competition law functions concurrently with OFT, where these
relate to the railways – this was the basis of our recent reference of the rolling
stock leasing market to the Competition Commission;
•	developing an ‘information network’; and
•	giving ‘advice, information and assistance’ to the Secretary of State.
Although it has been suggested that the 2004 White Paper, and the 2005 Railways
Act, weakened the role of the independent regulator, the reality is different. A
number of changes introduced by the 2004 White Paper have helped to reinforce
the commitment by Ministers to protect the principle of independent regulation.
These include:
•	making it clear that decisions on what public funding should be made available
for railways are for Ministers, who then specify what outputs they expect the
railway industry to deliver with that funding;
•	putting a statutory duty on Ministers to notify ORR of their high-level
expectations, with ORR then having the sole responsibility for decisions
on what Network Rail needs to deliver to achieve the Ministerial output
specification, and on Network Rail’s funding through access charges; and
•	establishing in statute that if there is a mismatch between the outputs sought
by Ministers and the funding available, the final decision on how to reconcile
outputs with funding is for ORR.
(See below pp. 12–13 for a discussion of how the process is expected to work in
practice in the Periodic Review to be completed in 2008.)
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The ORR’s remit therefore recognises that effective partnership – both between
public sector funders and private sector providers, and between Network Rail,
train operators and other suppliers – requires an independent arbiter or referee.
Ensuring that industry gives its customers and funders what they expect, in the
public interest, provides assurance to funders of value for money without the
need for them to undertake detailed monitoring; it also provides assurance of
reasonable long-term returns to private investors subject to companies giving
an efficient service and taking certain clearly specified risks, as reflected in their
allowed returns.
With these powers come responsibilities. By following due process, consulting
on key policies and giving full reasons for all our decisions and by publishing
performance monitoring information on the industry, we seek to demonstrate that
accountability to users, funders and other stakeholders.
Merging Economic and Safety Regulation
The 2004 White Paper set out the Government’s decision to merge safety and
economic regulation. The White Paper said that bringing ‘regulation of all aspects
of the rail industry – safety, reliability and efficiency – together under a single
public regulator will streamline the regulatory system, reduce bureaucracy, and
ensure that these issues are looked at as a whole, and not in isolation from one
another.’ As a consequence, the Government considered that ‘ORR will help to
ensure that the railway provides value-for-money for both the farepayer and the
taxpayer, taking into account safety, performance and cost.’
The merger took place on 1 April 2006. Although we are still at a relatively early
stage of being an integrated regulator, we start from the fundamental belief that
‘safe business is good business’; and that better management by companies
will lead to all-round improvements in safety, performance and efficiency. This
allows the ORR to bring together performance information from both sides of
the office, and shape our interventions in a way which brings the greatest benefit.
Inspection, for example, is then not simply a way of looking for areas where it is
‘reasonably practicable’ for companies to improve safety, but also of seeking out
other management weaknesses which result in unnecessary costs, often incurred
in the name of safety, which are not bringing any benefit.
ORR’s Current Priorities
Against the background of the Government’s strategy for rail, and the role
described above, ORR’s aims are for a railway that:
•	maximises value for both users of railway services and taxpayers through
improved safety, performance and efficiency;
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•	can handle double today’s level of passenger and freight traffic, meeting the
changing needs and expectations of passengers and freight customers; and
•	has reduced its own unit carbon footprint and improved its broader
environmental performance.
The ORR’s approach has a number of strands. One is to ensure that the industry puts
its customers first; on occasions, this means acting as the long-term ‘conscience’ of
the railway industry. But we are not responsible for managing Network Rail or the
train operators, so we seek to achieve this focus on customers by improving the
incentives on companies to meet customer requirements efficiently, encouraging
competition where appropriate. We will seek opportunities to step back from
detailed oversight as the different parties in the industry demonstrate their
capability, but must always ensure we remain a credible regulator and take tough
enforcement when needed.
There is temptation to think that the industry’s problems can be solved by further
radical changes in structure. That is not our view. But it is clear that current
structures must evolve to meet customer requirements and in particular to allow
decentralised decision-making – enabling decisions to be taken closer to the point
of delivery.
A key issue here is leadership. Network Rail imposes requirements on what the
railways deliver and how it should be delivered to other players – it is responsible
for the infrastructure, and does not directly serve passengers or freight users. But
it does need to work closely with operators to develop the best long-term, wholeindustry plans. So we seek to encourage rail companies to show leadership both
individually and as an industry to address these concerns.
How does this work in practice? The following three examples, in different but
related areas, illustrate the arrangements:
Ensuring Delivery by Network Rail
Network Rail operates within the framework of a licence which is monitored,
enforced and modified by ORR. This is a key part of its accountability; it is also of
course subject to oversight by its Board and, as a company limited by guarantee,
by its members. Although there is currently some debate about the effectiveness
of these other forms of accountability, I will concentrate here on the licence.
In some respects the central part of the licence is Condition 7, which was modified
in 2005 to reflect the changes in Network Rail’s responsibilities following the Rail
Review. The purpose of the condition is ‘to secure
(a) the operation and maintenance of the network;
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(b) the renewal and replacement of the network; and
(c) the improvement, enhancement and development of the network, in each case
in accordance with best practice and in a timely, efficient and economical manner
so as to satisfy the reasonable requirements of persons providing services relating
to railways and funders in respect of:
(i) the quality and capability of the network; and
(ii)	the facilitation of railway service performance in respect of services for the
carriage of passengers and goods by railway operating on the network.’
Network Rail then has a general duty to ‘take such steps as are necessary
or expedient so as to achieve the purpose to the greatest extent reasonably
practicable having regard to all relevant circumstances including the
ability of the licence holder to finance its licensed activities.’
For such a condition to be effective, it is important that the ‘reasonable
requirements’ of operators and funders are clear – which the HLOS process is
intended to achieve for funders – and that there is clear and effective monitoring
of delivery. ORR has, for example, introduced a quarterly ‘Network Rail Monitor’
which reports on some key output, activity and financial measures.
Improved performance over the past four years has already been mentioned. The
figure below shows performance – in terms of the Public Performance Measure –
over the period since 1999, during which time the volume of traffic on the network
has increased by a third.
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Similarly, the likelihood of rail incidents leading to injury to passengers has
been reduced significantly, in particular following the introduction of the train
protection and warning system to reduce the occurrences of signals passed at
danger (SPADs):

But problems still occur, as was obviously the case over last Christmas and
New Year. ORR has now published its detailed report on these events, and has
announced a package of enforcement measures including levying a financial
penalty on Network Rail of £14 million. While the immediate causes of the
Rugby overrun are now fairly clear – a consequence of too few key overhead line
engineers turning up to work over the holiday period – and are being addressed
by Network Rail, ORR’s own investigation has revealed more deep-rooted issues
with the way the company plans and manages its projects, manages its contractors
and communicates with train operators. ORR also fined Network Rail following
problems with a resignalling scheme at Portsmouth at Christmas 2006 – where
the scheme was finally commissioned ten months late, with reduced services in
the meantime. So it is clear that Network Rail needs to address not just the
immediate causes of these overruns, but also the broader lessons about project
planning and management, to ensure that their procedures properly assess project
risks, that robust plans are developed in collaboration with affected operators to
manage and respond to those risks, and that site management procedures are
improved.

11
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Although there is controversy about levying financial penalties on Network
Rail, ORR’s position is clear: we impose a penalty where we consider that this
is necessary because other enforcement action will not by itself give the company sufficient incentive to comply with its licence obligations. There is little
doubt that the company takes a financial penalty very seriously; and if it helps
to avoid the additional costs and impact on rail users of future overruns, it will
in the longer term reduce the cost to users and taxpayers of providing railway
infrastructure.
ORR has similarly issued an Improvement Notice to Network Rail under the
Health and Safety at Work Act to address potential deficiencies in its management
of track patrolling activities – designed to spot track defects and deal with
them before they become safety issues. Again there are concerns about current
procedures and how effective they are. ORR’s role in such areas is not to secondguess management, but to ensure that management develops appropriate plans
and then delivers them – improving safety, customer service and efficiency. It is
also to set the right framework, and then ensure that the company delivers the
actions required to meet its obligations.
Preparing for the Next Periodic Review
We are now approaching the final stages of the five yearly Periodic Review of
Network Rail’s funding and obligations, to cover the period 2009-2014. Draft
determinations will be published in June 2008, with final decisions – subject to
appeal by Network Rail to the Competition Commission – in October.
Preparation for the Review started in 2005. The Review process is in two main
parts: informal dialogue with Government about its output requirements and
available funding, followed by a formal Review notice and the requirement for
Government to publish its High Level Output Statements (HLOS) and Statement
of public Funds Available (SoFA). Appendix 1 sets out in schematic form the
stages in the review.
Following the HLOS and SoFA statements in July 2007, Network Rail submitted
its Strategic Business Plan in October 2007, and we are now working through it.
Our initial impression is that compared with the plan for the current five-year
control period, it reflects better engagement with operators and stakeholders, and
recognises the major challenges which have to be met if it is to be delivered.
We have started our review of the Strategic Business Plan Concerns, which
have been addressed to Network Rail, including the basis of its asset policies
and its assumptions about the efficiencies that can be made. The plan costing is
significantly higher than our advice to Ministers in December 2006, reflecting in
part Network Rail’s view that efficiencies of only 12.5 per cent (net of 5 per cent
input price inflation) can be delivered over the next five years, compared with

12
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ORR’s initial view of 20-30 per cent, and the 31 per cent target for 2004-2009 which
Network Rail looks set to exceed.
Strategic Investment
The White Paper set out clearly the potential capacity challenge for the industry,
with a potential doubling of passenger volumes over the next thirty years. Strategic
longer-term investment in the rail network raises questions about sustainability
and the environmental impact of rail compared with other types of transport.
The 2007 White Paper made it clear that the Government’s current position is that
it is not ‘prudent to commit now to “all-or-nothing” projects, such as networkwide electrification or a high-speed line, for which the longer-term benefits are
currently uncertain and which do not reflect today’s priorities’. But the industry
– Network Rail and operators jointly – have responded by arguing that even if
expenditure is not to be committed now, consideration of options is essential if
decisions are to be taken in a timely way, to identify those which deliver the best
outcome for taxpayers and customers. Network Rail has therefore accepted a
‘co-ordinating’ role in preparing for CP5 and beyond. We will expect Network Rail
to work with operators and the supply industry, using its resources and information
to help to develop an industry solution. ORR fully supports this initiative, which
helps to clarify the roles of the industry, funders and the regulator.

13
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Present Challenges and Future Developments
It is natural that ORR should face criticism when the industry is still failing to
meet the legitimate expectations of its customers. But it is ironic that we – like
other regulators – are at the same time criticised for too much regulation and for
imposing unnecessary burdens.
Like other regulators and government departments, ORR works to support the
‘better regulation’ agenda. This is overseen by the Better Regulation Executive,
now part of the Department of Business, Enterprise and Regulatory Reform. The
Executive describes its objective as ‘cutting red tape so that businesses can be more
productive and public services more efficient, by legislating only where necessary
and deregulating and simplifying existing legislation wherever possible.’
The two parts of that description of the role of BRE point in rather different
directions: the first appears to support the contention that less regulation is the
way to improving efficiency; while the second adds conditions – though even here
the presumption seems to be that if it is possible to simplify legislation, this is a
sufficient case for action. It is certainly not our view that less regulation is the same
as better regulation – or for that matter that risk in small companies is necessarily
less than in larger companies. So our approach reflects the five principles of
proportionality, accountability, consistency, transparency and targeting.
The recent House of Lords Select Committee report on economic regulators5 also
considers whether the approach taken by regulators, including ORR, is properly
directed at the public interest. While there is general support for ORR’s approach
from both Government and the industry, the Committee raised some concerns
on the interpretation of public interest and on regulatory burdens. This has
potentially prompted the Government’s proposal, in the Regulatory Enforcement
and Sanctions Bill, to allow Ministers to apply a new duty on regulators to remove
unnecessary burdens. We do not object to the duty – we are ready to defend the
regulatory burden our regulation of the industry imposes as necessary to meet the
public interest as defined by our statutory duties – but we object to the proposal
that would allow Ministers to impose this duty on a regulator by regulator basis.
A feeling that the review of ORR decisions by Ministers – rather than through the
current route of judicial review – risks compromising independence.

5 House of Lords (2007)
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In the same way, while the 2004 Rail Review did not challenge our independence,
it is ironic that the Government has sponsored a Bill which would seriously
compromise it. The CrossRail Bill now before Parliament would give Ministers a
power to direct ORR to declare access agreements which conflict with CrossRail
services void. Such a proposal would seriously undermine both the independence
of the regulator and the principle that third party contracts should not be changed
retrospectively.
In the context of the events over the New Year, one railway commentator, in
evidence to the Transport Select Committee, said this of ORR: ‘I think they are
standing there up to their knees in oil-soaked guillemots wondering why the
tanker hit the rocks, when they should have been up on the headland firing off
rockets to warn it before it happened’. I have already explained why I think such
criticism is misplaced. Regulation should not second-guess management; that
would take away a company’s responsibility for delivery. It is more akin to a
systems audit, seeking to establish the right conditions for successful delivery, but
keeping the regulatory approach and toolkit under constant review in the light
of experience. In the case of rail, where Network Rail’s licence obligations are
extended by obligations to individual train operators in its access agreements with
them, this may involve replacing contractual remedies with licence remedies (or
vice versa). But if one approach is not working effectively, it is right that another
should be examined.
Some of the limitations of the current regulatory regime are a consequence of the
fact that most train operator obligations are contained in the franchise agreements
operators have with the Department, rather than in the licences issued by ORR.
This leads, for example, to the position where ORR has very little responsibility for
fares paid by passengers with our powers restricted to general competition law, in
marked contrast to other utility industries such as water, gas and electricity.
The starting-point for the Government’s fares policy is that some passengers,
such as commuters generally, have little choice between different modes, let alone
between different train operators – though it is worth noting that where choice
exists, as between Hull and London, the so-called ‘open access’ operators generally
perform well. (That is why ORR has been willing to approve access agreements
for new open access services from Sunderland to London (Grand Central, which
started operating before Christmas) and from Wrexham to London.)
So franchise agreements, which are monitored and enforced by DfT, contain
various types of fares controls: principally fares baskets for commuter areas and
controls on saver fares on all routes. Outside commuter areas, there are no controls
on open tickets; nor are there controls on the advance fares sold by individual
operators.

15
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Against this background, and a generally improving measure of passenger
satisfaction, scores for value for money have been declining. This also reflects
concerns about the accuracy and impartiality of information provided to
passengers, and the perceived complexity of fares structures and ticket retailing.
In practice, it is hard to see any likelihood of a successful claim for abuse of a
dominant position in respect of fares. Nor would it be appropriate for ORR to
have the sole role in determining fares, given that these do not cover costs – as is
the case for example with water charges set by Ofwat. But it would be possible for
ORR to have a role in providing independent oversight of the application of the
Government’s fares policy. We are not advocating such a change; but it could be
seen as a logical extension of our role.

16

IV
Conclusion
This pamphlet suggests that rail regulation will play an increasingly central role in
both the plans to expand rail and the expected increase in passengers. The central
questions, nonetheless, remain the same. For whom should rail regulation work?
How well is it working now? How might it be improved?
Parliament has set the statutory duties under which we operate. ORR has
responsibility to:
•	promote improvements in railway service performance;
•	protect the interests of users of railway services;
•	promote the use of the railway network for passengers and freight;
•	promote competition;
•	enable providers of railway services to plan the future of their businesses with
a reasonable degree of assurance;
•	contribute to the achievement of sustainable development; and
•	have regard to the funds available to the Secretary of State.
These duties go beyond the interests of current rail users, and encapsulate the
‘public interest’, which Parliament expects us to promote. Rail regulation needs to
identify and protect the interests of passengers and freight users – both current and
future – but do this within the framework of Government strategy and funding.
It should seek to promote improved performance – including safety performance,
better value for money and choice. It should also focus on the longer term as well
as the shorter term.
How effective is rail regulation? For the rail industry, the evidence is growth
in traffic, improved performance, and greater efficiency by Network Rail in
maintaining and renewing the network. But major challenges remain. These
include:
•	the expectations of users that we should have a seven-day railway, not a
five or even six and a half day railway – and one that operates at Christmas.
Achieving this while carrying out significant investment and maintenance
work and continuing to improve safety will require new ways of working and
cannot be achieved overnight;
•	continued pressure to improve efficiency and to innovate, so that more work
can be done without interrupting services without increasing costs;
•	more investment to meet the prospect of longer term growth – planning for
additional capacity and possible additional high speed lines needs to start
now, not when the existing network is full; and

17

Chris Bolt

•

require all parts of the industry to work together – Network Rail, train
operators, suppliers, funders and the regulator – if the outcome is to give best
value for money for users and citizens.

How can regulation be improved to meet these challenges? Is there, as the 2004
White Paper put it, ‘a coherent and effective management structure for the railway’
which is ‘robust enough to stand the test of time’?
Since then a number of assessments have been made of the changes introduced
by the Review proposals, and whether they go far enough to achieve the aim
of improved value for money for rail users and taxpayers. Two in particular are
worth highlighting6: both criticise the limited scope of changes emerging from the
review, but reach (apparently) opposed conclusions about the way forward.
For Christian Wolmar, the transport commentator, the right way forward is clear:
‘Any new structure must have at its heart an integrated railway. Decisions over
all aspects of the railway must be made by a team of managers sitting at the same
table.’ In addition, ‘the role of the private sector can only be a limited one … as a
contractor, not to determine how resources should be allocated’.
Iain Murray, too, considers that there is a need for a more vertically integrated
railway, but unlike Wolmar believes that the role of the private sector should be
increased, not reduced. For him, the main problem is excessive regulation: instead
of the invisible hand of the market promoting the interests of rail users, ‘a complex
and confused regulatory framework placed an invisible foot on the industry’s
throat, choking off the lifeblood of private sector innovation’.
ORR’s approach is to seek evolutionary changes rather than to promote further
major structural change – though over the longer term the changes could be
significant. In approaching our task, we follow the five principles of good
regulation: proportionality, accountability, consistency, transparency, targeting. So
we will engage with the industry, encouraging it to develop its own solutions to
problems and ensuring incentives are properly aligned in order the achieve that.
But we do not stand back if the industry is not moving in the right direction or
at the right pace. With Network Rail, for example, we monitor how well it meets
its obligations, and take enforcement action where there is failure, as recently in
respect of the management of engineering projects. This does not mean we second
guess management or intend to micro-manage. So it is not a guarantee that things
will always turn out as expected. But because we will also publish clear and timely
safety, performance and cost information, we will help to improve understanding
of what needs to be done to improve the industry in the longer term and facilitate
better decisions by operators and customers.
6 Wolmar (2005) and Murray (2005)
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And that is what it all comes down to: the industry’s success is our success. There
are major challenges for the industry – and ORR as its regulator – to meet the
ever-increasing expectations of rail users and funders. Our vision is a railway
that maximises value for both users of railway services and taxpayers through
improved safety, performance and efficiency; one that can handle double today’s
level of passenger and freight traffic, meeting the changing needs and expectations
of passengers and freight customers; and one that has reduced its own unit carbon
footprint and improved its broader environmental performance. Our performance
should be judged by the extent to which, and the speed with which, that vision is
realised.
What that means for ORR and for rail regulation is still being debated. There is no
clear view on whether our role should be extended to include some of the detailed
scrutiny of train operators now carried out by the Department. Nor is it clear
how Network Rail itself will evolve, and what this will mean for its regulatory
framework.
We all need to learn from events and to seek to innovate. For ORR, there is more
to do to complete the integration of safety and economic regulation, and perhaps
extend the techniques of inspection to activities where there are no immediate
safety issues. That is why the ORR is looking at its own regulatory approach,
in parallel with the Government’s statement of funds and High Level Output
Specification, and with the Periodic Review setting obligations and funding for
Network Rail for the five years from 2009 to 2014. Regulation will always be
evolving – and must evolve if the changing needs of rail users are to be met safely
and efficiently.
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